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AGENT. 


§152. Lire.—Liability for Balance.—Practice—Form q@ 
Acticn.— Where the agent by his contract with the company was 
to have a percentage of the premiums collected, he was simply 
liable to account for the balance, not to pay over the identical 
money, and an action of trover will not lie to recover such bal- 
ance from him. 

Jackson, et al. vs. Anderson, et al., 4 Taunton, 24; Bacon’s Ab. Tro., C. 
& E.; Orton vs. Butler, 5 Barn. & Ald., 652. 

Life Ass. of America vs. Catlin. 

Rep’d Jour'l, p. 569. Pa. 8. C. 


CONTRACT. 


§153. Fire.— Title— Misdescription.—Reformation of.—The 
general agent was informed that the property was leasehold, but 
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through a mistake failed to describe it in the policy, as required 
by its terms. The error was not discovered until after the loss. 
Heid, that the company was estopped to set up the error of the 
agent in avoidance of liability. Held, that in such case a court 
of equity will reform the policy to conform with the intention of 
the parties, and decree payment. 

Insurance Company vs. Wilkinson, 13 Wall., 222 ; Tusurance Company 
vs. Mahone, 21 Wall., 152; Savings’ Bank vs. Charter Oak Company, 31 
Conn., 51 ; Rowley vs. Empire Insurance Company, 36 N. Y., 550 ; Colum- 
bia Insurance Company vs. Cooper, 50 Penn., 331; Masters vs. Madison 
Insurance Company, 11 Barbour, 624 ; Beck vs. New London Insurance 
Company, 22 Conn., 575. 

Ben. Franklin Ins. Co. vs. Gillett, 

Rep’d Jour'l, p. 771. Mp. C. A. 


§154. Manrine.—Slip Does not Constitute.—Plaintiff employed 
a broker to obtain insurance on a vessel, who obtained from an 
agent of defendant company the following paper : 


“No. 1002. $1,200. 
DELAWARE StTaTE Fire anpD Manrtne Insurance Company. 


Wilmington, Delaware. 


This certifies that we have this day entered in the name of 
Loud, Claridge & Co., for whom it may concern, on our open 
policy, No. 1002, with the Delaware State Fire and Marine In- 
surance Company, a risk of twelve hundred dollars on bark Pal- 
estina, at and from June 20th, 1878, to June 20th, 1879, loss, if 
any, payable in current funds to Messrs. Loud, Claridge & Co., 
or order, according to the terms and conditions of the policy. 

JaMES §. WarTEINS. 
Valued $10,000. 
Barimone, June 20, 1878. 
$1,200 at 12 per cent, $144.” 


Jicld, that this slip or memorandum did not constitute a con- 
tract of insurance enforceable in an action at law. 

Citivg 1 Phil. on Ins., 10 (Sec, 13;) McKenzie vs. Coulson L. R. (Eq. 
Cas.) Vol., 8,863 ; Xenos vs. Wickham, 108 Eng. C. L. R., 435, 859 ; Parry 
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vs. Gt. Ship Co., 4 Best & S., 556. Distinguishing Relief Ins. Co. vs. 
Shaw, 94 U. S., (4 Otto,) 574, 

Delaware State F. & M. Ins. Co. vs. Shaw. 

Rep’d Jour’!, p. 703, Mp. C. A. 


§ 155. Fire.— Tiile.— Misdescription.— Reformation of. — Where, 
through an error, the agent failed to correctly describe the pro- 
perty in the policy : Held, that the case is peculiarly within the 
jurisdiction of a Court of Equity to reform the contract, and the 
fact that payment might have been enforced in an action at law 
is no answer to the exercise of such jurisdiction. 

Delaware State F, & M. Ins. Co, vs. Gillett, 

Rep’d Jour’l, p. 735. 


EXPLOSION. 


§ 156. Fire.—Liatility in Case of—Construction of Policy 
Concerning.—The insurance was on a flour mill in which a fire 
was followed by an explosion of flour dust which destroyed the 
mill. The policy of the M. company stipulated that it should 
not be liable for loss by explosion unless fire ensued and then for 
loss by fire only, and enumerated certain explosive articles whose 
keeping was prohibited. The policy of the F. company, after 
prohibiting the keeping of certain explosives, provided that the 
company should not be liable “ for any loss caused by the ex- 
plosion of gunpowder, or any explosive substance, nor explosion 
of any kind, unless fire ensues, and then for the loss or damage 
by fire only.” The policy of the U. company provides that it 
should not be liable “ for loss or damage occasioned by the ex- 
plosion of a steam-boiler, gunpowder, or any other explosive 
substance, except only such loss as shall result from fire that may 
ensue therefrom ; nor shall the company be liable for any loss by 
such fire, unless privilege shall have been given in the policy: to 
keep such articles.” Held, that ‘there was nothing in the 
policies to withdraw their protection in case of fire, al- 
though an explosion was an incident of such fire. The compan- 
ies were protected against fire resulting from an explosion but 
not against an explosion as the result of a fire. Held, that the 
term explosives does not apply to explosives accidentally present 
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of a known fixed character, and an element of the business like 
flour dust. Held, that the companies were liab!e for the loss. 


Washburn vs. Miami Vailey Ins. Co., et al. 
Rep’d Jour’l, p. 761. U. 8. C. C., O10. 


INSOLVENCY. 


§157. Lire.—Distribution of Assets.—Rights of Policy-holders 
and Claimants.—Upon the insolvency of a purely mutual life in- 
surance company, claims founded on policies matured before in- 
solvency should be preferred to claims on policies not matured, 
which are claims for reserves. This conclusion is required by 
the difference between the character of a matured claim and the 
character of a reserve. It is in substance the difference between 
the claim of an outside creditor against a firm for a debt and the 
claim of a member of the firm for his share of the assets. The 
insurers are the members ; the membership ceased on the termi- 
nation of the risk, and the policy became a debt. The case of a 
purely mutual company is distinguishable from the case of a 
stock company. In the latter case the corporation is the debtor 
and the policy-holders are creditors. The right of the matured 
policy to priority of payment is not dependent on or aided by 
the provision of the charter relating to the assessment of mem- 
bers. These assessments are to be made only upon those who 
have given premium notes instead of cash, and they are limited 
to the amount of the notes. The notes represent money bor- 
rowed on the security of the policy. Special endowment policies 
fully paid-up but unmatured are rot included among the preferred 
claims. The day the insolvency has been adjudged to have oc- 
curred, and not the date of the decree, is the point of time up to 
which policies are allowed to have matured. 

Commonwealth vs. Mass, Ins. Co., 119 Mass., 51. Distinguishing Case 
of Security L. & F. Ins. Co., 8 Ins, L. J., 859, 

- Mayer vs. Attorney General. 
Rep'd Jour’l, p. (71. N. J. C.B. 


INTEMPERANCE. 


§ 158. Lire.—What Constitutes—Expert Testimony as to.— 
Construction of Policy Clause—In an action on a life policy 
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containing a provision avoiding the policy in case the assured 
should “ become so far intemperate as to seriously or permanent- 
ly impair his health or produce delirium tremens,” expert testi- 
mony that the amount of liquor drunk during his lifetime by 
the assured was sufficient to seriously impair a man’s health is 
incompetent, the issue being: Was the assured’s health seriously 
or permanently injured by drink? and not the effect of a given 
amount of liquor upon mankind generally. 

Odd Fellows Mut. Life Ins .Co. vs. Rohkopp. 

Rep’d, Jour’l, p. 787, 


MORTGAGE. 


§ 159. Fire—Judgment Lien.—Failure to Disclose.—Construc- 
tion of Policy.—Other Insurance.—Foreclosure.— Waiver.—Misre- 
presentation.—The policy provided that it should be void if all 
the liens of whatever kind were not disclosed. Held, that inter- 
est accrued, but not due on a mortgage, was not a lien within the 
meaning of the policy. A judgment lien was not disclosed, but 
when the policy was renewed it had been paid. The renewal 
stipulated that it should be regarded as continued under the ori- 
ginal contract, and should be void in any case of change in the 
risk not made known. The certificate of renewal contained the 
words “ provided always that the original policy is in full force.” 
Held, that the judgment lien not existing at the time of renewal, 
there was no forfeiture. Held, that subsequent insurance pro- 
cured by a mortgagee in his own name without the knowledge of 
or consent of the mortgagor, where the mortgage stipulates that 
he may procure such insurance and add it tothe mortgage debt 
in default of the mortgagor insuring for his benefit, is not other 
insurance within the meaning of a policy insuring the mortgagor 
with loss payable to mortgagee. Held, that an endorsement of 
loss payable to the mortgagee is not a waiver of a stipulation 
that the policy shall be void in case foreclosure proceedings are 
begun. The company, while willing to protect the mortgagee’s 
interest, may be unwilling to assume the risk attendant on fore- 
closure. Held, that thezobjection to such foreclosure proceed- 
ings is waived by the company, after a knowledge of the fact, 
requiring the insured to submit to an examination in accordance 
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with the provision of the policy, such requirement being an elec- 
tion to treat the policy as valid ; such waiver need not be based 
on any new agreement or an estoppel. An innocent mis-state- 
ment is not within a policy provision making it void in case of 
fraud or misrepresentation. 

Citing Pratt vs. Cent. Ins. Co., 55 N. Y., 505; Allen et al., vs. Vermont 
Mut. Ins. Co., 12 Vt., 366; Webster vs. Phoenix Ins. Co., 36 Wis., 67 ; 
Gans vs. St. Paul Ins. Co., 43 Id., 109 ; Ins. Co. vs. Norton, 96 U.S. Sup. 
Ct., 284; Goodwin vs, Mass. Mut. L. Ins. Co., 73 N. Y., 480, 493; Pren- 
tice vs. Knickerbocker Life Ins. Co., 77 N. Y., 483 ; Brink vs. Hanover F. 
Ins. Co., N. Y. C. A.*(9 Ins. L. J.) ; Taylor’s Landlord and Tenant, 5 Ed. 
Sec., 287, 497; I. Smith’s Lead. Cas., 20a. Lloyd vs. Grispe, 5 Taunt., 
249 ; Doe vs. Miller, 2 C. and P., 348. 

Titus vs. Glens Falls Ins. Co. 

Rep’d Jour'l, p. 664. N. ¥.0.A. 


§160. Frre—Construction of Policy.—Not Change of Title. 
—It was a condition of the policy that, ‘If the property be sold 
or transferred, or any change take place in the title, either by legal 
process or otherwise, * * * * without the consent of the 
company, the policy shall be void.” This condition was not bro- 
ken by the execution of a mortgage on the property, without such 
consent. 

Ins. Co. vs. Spankneble, 54 Ill., 53; Aurora Fire Ins. Co. ws. Eddy, 55 
Iil., 213 ; May on Ins., sec. 269, and cases in notes. 

Byers vs. Farm, Ins. Co. 

Rep’d Jour’l, p. 743. Ouro, 8. C. 


OTHER INSURANCE. 


$161. Fme.— Without Consent.—Policy in Unauthorized Cor- 
poration not Void.—Construction.—A by-law of a mutual com- 
pany provided that the policy should be void in case of other in- 
surance without consent of directors endorsed. Held, that the 
agent had no authority to consent to such insurance, and his ne- 
glect to endorse it on the policy will not aid the insured. 

The Stark County Mutual Ins. Co. vs. Hurd, 19 Ohio, 149; Forbes vs. 
Agawaine Mutual Fire Ins. Co., 9 Cush., 470; President, Directors, etc., of 
Worcester Bank vs. Hartford Fire Ins. Co., 11 Cush., 265; Caudary Tool 
Co. vs. Hudson River Ins. Co., 12 Cush., 144 ; Rudar vs. American Mutual 
Ins. Co., ib., 469 ; Hall vs, Mechanics’ Mutual Fire Ins. Co., 6 Gray, 169. 
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Held, that the fact that the company issuing the other insur- 
ance had not complied with the laws of the State did not make 
the second policy void within the meaning of the by-laws. 

Walter A. Wood Mowing Machine vs. Caldwell, 54 Ind., 270. Board of 
Commissions of Tippecanoe County vs. Lafayette, Bloomington and Mun- 
cie R. R. Co., 50 Ind., 85; American) Ins. Co. vs. Henly, 60 Ind., 515; 
Daily vs. National Life Ins. Co., of the United States of America, 64 
Ind, . 


Behler vs. Germ. Mut. I.s. Co. 
Rep’d Jour'l, p. 778. 


POLICY. 


$162. Fire.—Practice—Part of FPetition.—Application as 
Part of.—The plaintiff attached to and filed with his petition, 
and as part thereof, a copy of the policy of insurance on which 
his action was founded. On the trial in the Common Pleas and 
on error to the District Court, the copy of the policy was treated 
as part of the petition without objection by either party. Held, 
that itis not error in areviewing court to treat said policy as part 
of the petition. 

Crawford vs. Satterfield, 27 Ohio St., 421. 

When in a policy of insurance the written ‘application is re- 
ferred to, and expressly made part of the contract, such applica- 
tion thereby becomes part of the same as fully as if embodied 
in the policy. 


Byers vs. Farm. Ins. Co. 3 


PRACTICE. 


§163. Fire.—Removal from State to Federal Court.—An ap- 
plication for removal from a State to a Federal Court is in time, 
if it be made before the pleadings are completed, or the next term 
following their completion. There has been no express repeal of 
the statute of 1867, and there does not appear to be any by im- 
plication. 

Scott, et al., Trustees vs. Clinton and Springfield R. R. Co., 8 Chicago 
Legal News, 210 (6 Bissell, 529,); Michigan R. R. Co. vs Andes Ins. Co.,9 
Chicago Legal News, 34; Taylor vs. Rochefellow, Am. Law Reg. (N. S.,) 
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vol. 18, No. 5, p. 313. Dillon on Removal of Causes, 22, 33, 25 ; Insur- 
ance Co. vs. Dunn, 19 Wall, 214; Vannever vs. Biyant, 21 Wall., 41 ; 
Cork vs. Ford, et al., 16 Am. Law Reg., (N. S.,) 376. 


Whitehouse vs. Ins. Co. 
Rep’d Jour'l, p. 789. U.8.C.C., Pa. 


§164. Fine.—Right Of Non-resident to Sue Foreign Cor- 
poration in State Court.—A non-resident of Maryland may sue 
a foreign corporation in the courts of that State after it has 
withdrawn from the State, in case of a policy issued in the State 
on property situated within the State. 

Ben. Franklin Ins. Co. vs. Gillett. 


PREMIUM NOTE. 


§165. Lire.—Is Complete Payment— Forfeiture for Non-pay- 
ment of Premiums and Interest.—Uividends.—Construction of 
Policy.—In consideration of the payment in cash of $136.75, and 
of a premium note of $91, and a like payment each year there- 
after for ten years, a policy was issued on the life of B. for $5,- 
000, payable at his death, after deducting any balance of the 
year’s premiums and all notes given for premiums. If default 
should be made in the payment of any premium or of interest on 
any premium notes, the company was to be liable only for as 
many tenth parts of the amount insured as there had been com- 
plete annual payments made. After payment of six annual pre- 
miums by cash and notes, and the interest thereon due at the 
sixth payment, default was made in paying the seventh annual 
premium, and by failing to pay the annual interest on prior pre- 
mium notes, and the policy was forfeited for such default. The 
principal of the notes remaining unpaid by dividends, was to be 
paid by deducting the balance due thereon from the amount due 
on the policy when it became payable, and the interest thereon 
was to be paid annually or the policy was to be forfeited. These 
notes were secured by a lien on the policy under authority to 
loan part of the premiums thereon to the policy-holder. Held, 
that the notes are in the nature of a permanent loan to the pol- 
icy-holder, to be paid out of dividends to be declared, or by de- 
duction from the policy when it became payable. The payment 
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of the annual cash premiums, and the giving annually of these 
notes, which were in legal effect annual loans of part of the pre- 
miums, constituted as many complete annual payments, and the 
payment of said notes in cash was unnecessary to constitute such 
payments. The amount remaining due on said notes after cred- 
iting the dividends made at the time of forfeiture, together with 
the annual interest due thereon, at the time the policy becomes 
payable, should be deducted from the amount due on such pol- 
icy. By the forfeiture for non-payment of the further annual 
premiums, and for non-payment of the annual interest due on 
premium notes, the right of the policy-holder to share in future 
dividends was lost. 

Ins. Co..vs. Dutcher, 95 U. 8., 269; Hull vs. Ins. Co., 39 Wis., 397; 
Keull vs. Ins. Co., 40 Iowa, 357 ; Symonds vs. Ins. Co., 23 Minn., 491 ; 
Little vs. Ins. Co., 7 Ins. L. J.,'50. 


N. W. Mut. Life Ins. Co. vs. Bonner. 
Rep’d Jour’), p. 684. Ouro 8. C. 


$166. Fire.— Waived by Delivering the Policy.—The articles 
of association of a mutual company, which were attached to and 
formed part ofthe policy, stipulated that before receiving his pol- 
icy the applicant must give a premium note, and make a first pay- 
ment thereon at once, and the by-laws, also a part of the policy, 
provided that the policy should become valid at noon provided 
the note has been given and payment made. Held, that the de- 
livery of the policy to the insured after its execution by the in- 
surer was a waiver of the condition precedent, of requiring the 
premium note of the insured to be delivered before the policy 
would take effect, and affords no ground of defence against the 
policy. 

Angell on Ins., sec, 142 and sec. 343; Kentucky Mutual Ins. Co. vs. 
Jenks, 5 Ind., 96; Grant vs. Lexington Fire, Life and Marine Ins. Co., 5 
Ind., 23; Bone vs. Rising Sun Ins. Co., 20 Ind., 103 ; New England Fire 
and Marine Ins, Co. vs. Robinson, 25 Ind., 586; New England Mutual Life 
Ins. Co., 32 Ind.,"449 ; United Life, Fire & Marine Ins. Co. vs. President 
and Directors of the Ins. Co. of North America, 42 Ind., 588; Lightbody 
vs. N. American Ins. Co., 28 Wend., 18 ; Michigan State Ins.Co. vs. Lewis, 
80 Mich., 411; Ins. Co. vs. Webster, 6 Wall., 129; N. F. & M. Co. vs. 
Schettler, 38 Ill., 166; Reaper City Ins. Co. vs. Jones, 62 Ill., 458 ; Fisk vs. 
New England Marine Ins. Co., 15 Pick., 310; Rochue vs. Williamsburgh 
City Ins. Co., 35 N. Y., 131; Pratt vs. N. Y. Central Ins. Co., 35 N. Y., 
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505; Paton vs. Medeira Mutual Fire Ins. Co., 20 Ohio, 529; Phenix vs. 
Cal. Co. Mutual Ins. Co., 18 N. Y., 392 ; Bryan vs. Forshee, 3 Blackfd., 
816 ; Pickens vs. Bagall, 11 Ind., 295 ; Swank vs, Nichols, 22 Ind., 198 ; 
Parks vs. Evansville, Indianapolis and Cleveland Straight Line R. R. Co., 
23 Ind., 569 ; Hardy vs. Stone, ib., 599 ; Davar vs. Caldwell, 19 Ind., 498 ; 
Hamlin vs. Lovvitt, 26 Ind., 141; Blair vs. Hamilton, 48 Ind., 32. 


Behler vs. Germ. Mut. F. Ins. Co. 


PROOFS OF LOSS. 


§ 167. Fire.—Z amination by Agent a Waiver.—Certificate.— 
Construction of Policy as to Waiver of Objections.—-A full exami- 
nation of insured by the agent, touching the loss, though not un- 
der oath, and a schedule of such loss made by the agent, are a 
waiver of the-policy stipulation requiring a formal notice of the 
loss. Query, whether the mailing of proofs within thirty days 
after the loss is not a sufficient compliance with the requirement 
that they should be furnished within thirty days. The policy 
provided that the claimant “should, within thirty days, render a 
particular account of such loss * * and shall also produce a 
certificate, under the hand and seal of the chief of the fire depart- 
ment.” Held, that the certificate need not be produced within 
the thirty days, but only within a reasonable time. Held, that a 
specific objection simply, that the certificate was not produced 
in time, is a waiver of all other objections. 


Kellips vs. Ins, Co., 28 Wis., 472 ; O’Connor vs. Ins. Co., 31 Wis., 160. 


Badger vs. Glens Falls Ins. Co. ‘ 
Rep’d Jour’), p. 757. Wis. 8. C. 


§ 168. Fire.— Examination.—Defective-—The policy stipulated 
that insured should, if required, submit to an examination under 
oath, etc. Held, that he was not bound to answer questions hav- 
ing no material bearing upon the insurance and the loss. A com- 
pany cannot, after receiving and retaining proofs without objec- 
tion, complain of their defects. 


Titus vs. Glens Falls Ins. Co. 
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MISREPRESENTATIONS. 


$169. Fire.—ZJn Application When Material to Risk Forfeit 
Policy.—Incumbrance.—One condition of the policy was, “ And 

any false representations made by the assured of the condition or 
occupancy of the property, or any material fact—material to the 
risk,” avoids the policy. Held, that representations concerning a 
matter material to the risk contained in the application, if untrue 
in fact, avoids the policy, whether made intentionally or other- 
wise. In said application the question was, “Is the property in- 
cumbered? If so, state to what amount and the value of the 
premises.” Answer: “ Yes, mortgage $2,000—$10,000 ;’ when 
the fact was the mortgage, which was made by the insured, was 
$3,200 principal and $240 accrued interest. Held, that this was 
a false representation material to the risk, which avoided the 
policy. 

Citing Glendale M’fg Co. vs. Ins. Co., 21 Conn., 32; Davenport vs. Ins. 
Co., 6 Cush., 340,; Haywood vs. Ins. Co., 10 Cush., 444; Brown vs. Ins. 
Co., 11 8Cush., 280 ; Jacobs vs. Ins. Co., 7 Allen, 182; Anderson vs. Fitz- 
geral, 4 House of Lords Cas., 484; Jeffries vs. Ins. Co., 22 Wall., 17. 
Distinguishing Prot. Ins. Co. vs. Harmar, 2 Ohio St., 452. 

Byers vs. Farm. Ins. Co. 


TITLE. 


§170. Lire—Of Wife to Policy of her Husband.—-What 
Constitutes Valid Gift.—Assignment.—Insolvency.—The policy was 
taken out by the husband, and subsequently kept in the safe of 
his firm. Afterwards the firm became embarrassed and the credi- 
tors granted an extension through his representation as to the 
ownership. After his death his wife claimed that he had given 
the policy to her while still solvent by repeated verbal declara- 
tions. Ina contest between the firm and the wife: Held, that 
any act showing not merely an intention to transfer, but that such 
intention was regarded as carried into effect without written evi- 
dence of the transaction, is sufficient to transfer a chose in action. 
Held, that gifts inter vivos like gifts causa mortis, may be made by 
mere delivery of the evidence, and the delivery may be proved by 
declarations of the donor. Held, that if a valid gift be made, 
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the husband may properly become the subsequent custodian of 
it in behalf of his wife. 

Citing Bond vs. Bunting, 25 Smith, 213; Wells vs. Tucker, 3 Binney, 
866 ; Witt vs. Annis, 1 Ell. B. & S., 109; 33 Beav., 619 ; Grover vs. Grover, 
24 Pickering, 265; Hackney vs. Vrooman, 62 Barbour, 650 ; Wing vs. Mer- 
chant, 57 Maine, 383 ; Camp’s Appeal, 36 Connecticut, 88 ; Licey vs. Licey, 
7 Barr, 251; Wing vs. Merchant, 57 Maine, 387 ; Morgan vs. Mileson, Law 
Rep., 10 Eq., 475; Bond vs. Bunting ; Helfenstein’s Estate, 27 Smith, 
Hamill’s Appeal, 36 Leg. Int., 150 ; Ellison vs, Ellison, 6 Ves., 656 ; Lewin 
on Trusts, *99, 100; Perry on Trusts, 3104 ; Hill on Trustees, *88 ; Forte- 
sque vs. Barnett, 3 M. & K., 36; Grover vs. Grover, 24 Pickering, 265-6. 
Distinguishing Trough’s Est., 25 Smith, 115. 

Estate of Malone. 

Rep’d Jour’l, p. 767. Pa. 8. C. 


§171. Lire.—To Fund.—Heirs and Representatives.—Con- 
struction.—The by-laws of the Passenger Conductors’ Life Insur- 
ance Co. provided that the fund due upon the death of a mem- 
ber might be disposed of by his last will, otherwise it should be 
paid to his widow, if any, and in case he left no widow, then to 
the heirs and legal representatives of the deceased. Held, that 


“heirs and legal representatives,” meant next of kin, and that 
the fund was not a part of decedent’s estate, and his administra- 
tor had no right to receive it. 

Miller’s Appeal, 3 Norris, 397. 

Hodges’ Appeal. 

Rep’d Jour'l, p. 709. 


USE OR OCCUPATION. 


$172. Fire.—Change of Use.—lIlegal Use.—Increase of Risk. 
— Construclion.— Negligence of Insured.—The building insured in 
a mutual company as a hotel, had, it was claimed, been changed 
to a house of prostitution. The policy contained no prohibition 
against changing the use, but the by-laws stipulated as follows : 
“ Buildings used or occupied for illegal purposes, (as for houses 
of ill-fame,) or property contained in such buildings or directly 
endangered by them, are not allowed to be insured. 1f build- 
ings previously insured are appropriated to such uses during the 
time of insurance, the agent must either insist upon the removal 
of the danger or cancellation of the policy.” Held, that by the 
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fair meaning of this by-law, it was the duty‘of the agent of the in- 
surer to ascertain whether the property, after insurance, had been 
put to an illegal or immoral use or not, and if so, the consequence 
was not the forfeiture of the policy, but it then became the duty 
of the agent to “ insist upon the removal of the danger or can- 
cellation of the policy.” Held, that the change of use was not 
an increase of risk. Held, that the illegality of the use did not 
relieve the insurer of liability nor did negligence or misconduct 
on the part of the insured, unless coupled with an intent to de- 
stroy the building by fire. 

Franklin Life Ins. Co. vs. Humphrey, 65 Ind., 549 ; Chandler vs. Wor- 
cester Mutual Fire Ins. Co., 3 Cush., 328; Walthis vs. Merchants’ Louis- 
ville Ins. Co., 11 Peters, 213 ; Columbia Ins. Co. vs. Lawrence, 10 Peters, 
507 ; Grant vs. Howard Ins. Co., 5 Hill, 10; Gates vs. Madison County 
Mutual Ins. Co., 1 Sellers, 469 ; Hoffman vs. A’tna Fire Ins, Co., 32 N. Y., 
405 ; Rumley vs. Empire Ins. Co., 36 N. Y., 550 ; Campbell vs. Merchants’ 
and Farmers’ Mutual Fire Ins. Co., 37 N. H., 35 ; Niagara Fire Ins. Co. vs. 
DeGraff, 12 Mich., 124 ; Peoria Marine and Fire Ins. Co., ib., 202; Com- 
mercial Ins. Co. vs. Spankneble, 52 Iils., 53. 


Behler vs. Germ. Mut. Ins. Co. 


VACANT. 


§173. Frre.— What is—Temporary Removal not Vacancy.— 
Increase of Risk.—The insurance was on a summer residence 
from which the insured removed with his family in the fall, in- 
tending to return in the following spring, but all his furniture 
was left in the house, which was in charge of a person living 
near. ‘The policy stipulated that it should be void if the prem- 
ises should become “ vacant and unoccupied.” Held, that the 
language should be construed most favorably to the insured, and 
that in order to avoid the policy the premises must be both un- 
occupied through the absence of any person in charge, and va- 
cant through their abandonment as a place of residence. 

Hoffman vs. Adtna Ins. Co., 32 N. Y., 405 ; Raun vs. Home Life Ins. Co., 
59 Id., 387 Alston vs. Ins. Co., 80 N. C., 326; N. A. F. Ins. Co. vs. Zaen- 
ger, 63 Ill., 464 ; Am. Ins. Co. vs. Padfield, 78 Ill., 167. 

Held, that the temporary removal of the owner, though a ces- 
sation of ‘occupancy, was not a vacancy. Held, that such re- 
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moval did not violate a general provision against an increase of 
risk. 
Herrman vs. Merchants Ins, Co. 


Rep‘d Jour’l, p. 658. 
WIFE’S POLICY. 


§174. Lire.— Assignment of.—Is Liable for Debts of Assignee. 
—The policy was on the life of W. for the benefit of his wife, 
who subsequently died, leaving W. surviving. The heirs united 
in an assignmert to a son of the insured, who subsequently 
died, and a paid-up policy was issued in exchange to his admin- 
istratrix. The insured was still living. Held, that the son ac- 
quired no greater rights than his mother possessed. As the 
policy was not exempt from the debts of the wife, neither was 
it exempt from the debts of the son in Iowa. 

Smedley vs. Felt, et al., 43 Iowa, 607. . 

Murry vs. Wells. 

E Bep’d Jour’l, p. 649. Iowa 8. C. 





REPORT OF DECISIONS 


wt ENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF MARYLAND. 


Aprrit Term, 1880. 


DELAWARE STATE FIRE AND MARINE INS. CO. 
US, 


JAMES R. GILLETT.* 


Where, through an error, the agent failed to correctly describe the property in 
the policy : 

Held, that the case is peculiarly within the jurisdiction of a Court of Equity to 
reform the contract, and the fact that payment might have been enforced 
in an action at law is no answer to the exercise of such jurisdiction. 


Decree affirmed. 


Rosrnson, J. 

This is an application to a Court of Equity to reform a fire policy 
and to enforce the payment of losses sustained by the property insured, 
The bill alleges that the general agent of the company made applica- 
tion in person to insure complainant’s mill, engine, and machinery. 
and after some conversation in regard to the nature of the risk, he 
agreed, in consideration of forty dollars, to issue a policy insuring the 
property against loss by fire for one year. That in pursuance of this 


*Opinion filed June 30, 1880, 
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agreement, the agent, on the 20th June, 1877, made out the policy and 
mailed it to the complainant in Norfolk, Virginia, and that whilst the 
policy was in force the property was destroyed by fire. That the 
agent was informed by the complainant that the building stood on 
leased ground, and also informed in regard to the annual ground rent 
paid on’account of same, and it was understood between them that the 
property was to be so described in the policy. That owing to some 
inadvertence or mistake on the part of the agent it was not described as 
leasehold property in the policy; that his mistake was not discovered 
by the complainant until after the loss of the property by fire, and 
that the company now refuses to pay the loss sustained by the prop- 
erty thus insured, because it is not correctly described in the policy. 
The defendant demurs to the jurisdiction of the Court, on the ground 
that the complainant had a full and adequate remedy at law. Courts 
of Equity, it is true, will not, as a general rule, grant relief where the 
party has a full, adequate and certain remedy atlaw. But where the 
action arises upon a written contract, which, from mistake or fraud, 
fails to express the actual agreement of the parties, it is a matter 
peculiarly within the jurisdiction of a Court of Equity, to reform such 
contract, and to grant relief in accordance with the intention of the 
parties. The fact, therefore, that the complainant might have enforced 
the payment of the loss to the property insured inan action-at-law on 
the policy is no answer to the exercise of jurisdiction by a Court of 
Equity upon the facts stated in this bill. Nor are we prepared to 
admit that this remedy at law would have been as certain and adequate 
in all respects as in a Court of Equity. 

The defence set up the answer, being the same in all respects as that 
relied on in the Ben Franklin Insurance Company vs. Gillett, decided 
at this term, we shall for the reasons assigned in that case affirm the 
decree below. 

Decree affirmed. 





1880.] . Union Mut. Life Ins. Co. vs. Masten et al. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF INDIANA. 


Marca, 1880. 


UNION MUTUAL LIFE INS. CO. 
v8, 


MASTEN, ev. 'au.* 


Where an insurance company holds a person out to the world as its financial 
agent, permitting him to make loans, and foreclose mortgages therefor, and 
such agent upon foreclosing a mortgage takes the certificate of sale in the 
name of his principal, and assigns the same to a third party to whom he 
had agreed to sell the land, receiving from such third party the money for 
the land, the insurance company, if treating the agent as its debtor, will be 
bound by the acts of its agent, so far as regards the right of such third per- 
son to the land. 


Where another agent of such company, sent to procure a deed of the land sold 
for the use of the company, after being informed of the sale of the land to 
another by the former agent, demands of such agent payment to the com- 
= of the consideration received for the land, it will be considered a rati- 

ication of the first agent’s acts. 


Droummonp, J. 

It is difficult for the court to determine beyond all controversy 
what are the facts in the case, as faults have been committed on both 
sides. 

The facts are, that James Buchanan, a lawyer of Indianapolis, be- 
came the agent of the plaintiff, a corporation created under the laws 
of Maine, but doing business in Boston, Massachusetts, for the pur- 
pose of loaning money and taking security for these loans. A large 
amount of business was transacted by him. He says about $300,000 
were loaned, for which security was taken. 

* From Chicago Legal News. 
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Among the loans was the one which has given rise to the contro- 
versy in this case. The arrangement made at the time Mr. Buchanan 
became the agent of the plaintiff, was, according to his own state- 
ment, that he was to receive his compensation out of the commissions 
the borrowers might be willing to give him for obtaining the loans ; 
and in case of foreclosure and legal proceeding, he was to have such 
compensation or fees as, by the terms of the contracts which he made 
with the borrowers, they were to pay. 

A tract of land was sold under foreclosure proceedings, and a cer- 
tificate of purchase was taken by Mr. Buchanan and transmitted to 
the company. It seems that at the time the sale took place there had 
been arrangements made between Mr. Buchanan and the Jackson 
Coal and Mining Company, by which the latter was to become ulti- 
mately the purchaser of the property. It was bid off and the certifi- 
cate taken in the name of the plaintiff. At the time this arrangement 
was made between Mr. Buchanan and the coal company, he claimed 
a considerable balance due him for fees. There had been a contro- 
versy previous to this, and on its being insisted by the plaintiff that 
the money which had been received by him should be paid over to 
the plaintiff, and that the matter of fees should be adjusted after- 
wards, Mr. Buchanan did pay over the sum of $1,700. 

Now the fault, and I think it quite a serious one, committed by 
Mr. Buchanan was, that when he made the agreement with the coal 
company and received the money which the company agreed to pay 
as the price of the land, he gave no information of the fact to his 
principal. He not only did not at that time say that he had made 
the sale, but he said nothing whatever about the receipt of the 
money, although he had received so large a sum as $8,000. 

He says that he claimed the right to hold it for fees that were due 
him. Suppose that to be so, still, it was unquestionably his duty to 
give information at once to his client of the contract which he had 
made with the coal company, and of the receipt of the money. If 
that had been done I think there would have been no controversy 
such as the court is now called upon to determine. 

It is also to be said, I think, that there was a fault committed by 
the plaintiff in not giving more specific instructions to Mr. Buchanan 
in relation to the property which might be, and was, taken for the 
debts which were due to the insurance company. If these instruc- 
tions had been more specific, and if so much had not been left in 
doubt, this controversy would never have sprung up. 

It is true as a legal proposition, that while Mr. Buchanan, in fore- 
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clasing the mortgage, had the right to receive the money, if it had 
been paid, or if the land had been redeemed by Mr. Masten from the 
sale, still, he had no right, without special instructions, or instruc- 
tions which amounted to authority, to dispose of the certificate of 
purchase, which was taken in the name of the insurance company. 
Certainly he had no such right unless he was expressly, or by neces- 
sary implication, authorized to make the contract which he did with 
the coal company. He claimed that he had that right, and upon that 
is founded one of the exceptions to the report of the master. It 
would not be correct to say, under the proof in this case, that he had 
instructions authorizing him to sell the property or to dispose of the 
certificate of purchase. The implication ought to be clear where a 
party relies upon an implied authority from this principal to sell real 
property. I do not think that is the fact in this case. The certifi- 
cate of purchase having been transmitted to the insurance company, 
was returned by the company to its principal agent at Chicago, as it 
is claimed, for a deed, and by the agent at Chicago was sent to Mr. 
Buchanan here, as it is to be presumed, for the same purpose. When 
returned here, Mr. Buchanan endorsed the certificate over to the coal 
company, and when the controversy arose betaveen the coal company 
and the insurance company, a bill was filed for the purpose of deter- 
mining to whom the conveyance should be made by the officer who 
sold the property under the decree of foreclosure. 

After all this had taken place, Mr. Sharpe, who, it seems not to be 
controverted, was a duly authorized agent of the insurance company, 
came to Indianapolis and had an interview with Mr. Buchanan, and 
as Mr. Sharpe insists, he for the first time learned what had taken 
place, viz. : that the property had been sold to the coal company ; 
that the certificate of purchase had been indorsed by Mr. Buchanan 
to that company, and the full amount of the purchase-money had 
been paid to him. 

The case must turn on this point, whether or not, after Mr. Sharpe 
knew that Mr. Buchanan had received the money, he did anything 
which ratified the act of Mr. Buchanan in selling the property as the 
agent of the insurance company. 

It may be said that the coal company did not act with as much 
prudence as a cautious man would have acted in the purchase of real 
property. For example : the arrangements were all made and the 
money paid before the certificate was indorsed. When the last pay- 
ment was made the certificate was assigned by Mr. Buchanan. No 
doubt seems to have been entertained by the coal company that Mr. 
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Buchanan was duly authorized to transfer the certificate, and perhaps 
it was not unreasonable that this conclusion should be reached. Mr. 
Buchanan has insisted, certainly from the beginning of this litigation, 
that he had due authority. 

Mr. Sharpe seems to be a very fair, well-meaning man, intending 
to do what was right and proper, and yet he was not quite as partic- 
ular and clear as he ought to have been in dealing with a person like 
Mr. Buchanan. When first informed that Mr. Buchanan had the 
money, he did not inquire as precisely and definitely into all the cir- 
cumstances of the case as he ought to have done. If, for instance— 
on his theory of the case—he had said to Mr. Buchanan, “ You had 
no right to sell this property ; what you did was an unauthorized 
act ;” and if he then refused to treat with Mr. Buchanan on the basis 
that he was authorized to receive the money arising from the sale of 
the property, there would have been no difficulty about the case. 
But he seems not to have taken any decided line of conduct and ad- 
hered to it from the first intimation given to him that the money had 
been received. It is true, he claims that while Mr. Buchanan had 
told him he had sold the property and got the money, Mr. Buchanan 
afterwards said the property had been redeemed, and that he did not 
understand distinctly that the certificate of purchase had been assign- 
ed. But it is clear, I think, from the interviews which took place be- 
tween him and Mr. Buchanan, that the main object he had was to 
obtain the money. Of course, that was natural. It did not matter 
to the insurance company whether Mr. Buchanan had sold the land, 
or whether the decree of foreclosure had been paid for the property 
redeemed. They did not wish to make a speculation off the sale. 
All they wanted was the money, principal and interest, and it is to 
be observed that this is not without significance in determining what 
is the true view to be taken by the court. 

It seems to me very clear that when the dispute sprang up between 
Mr. Sharpe and Mr. Buchanan as to the amount which was due to the 
latter from the insurance company, if Mr. Buchanan had paid $6,000 
to Mr. Sharpe, as agent for the insurance company, there would have 
been no further controversy. Mr. Buchanan insists that he not only 
had the right to dispose of this land, but that he had told Mr. Sharpe 
atttheir first interview that he had disposed of it. There seems to be 
a little mystification in the use of language by Mr. Sharpe. While 
he says that Mr. Buchanan told him he had sold the land, and that it 
had been redeemed, he says also that Mr. Buchanan told him it was 
a“ three-cornered trade.” Now, I think, if Mr. Sharpe had been 
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particular and searching in his inquiries he would have ascertained 
more clearly than he seems to have done, what the “ three-cornered 
trade” meant. 

The question to be determined is this: Did Mr. Sharpe know at 
the time he demanded the money of Mr. Buchanan that Mr. Buchan- 
an had sold the land and signed the certificate ; and did he, by de- 
manding the money, or expressing a willingness to take it from Mr. 
Buchanan, ratify the acts of Mr. Buchanan? I am inclined to think 
thai the weight of evidence is that he did. I say this with some hes- 
itation, but I think, taking all the testimony together, that this is the 
conclusion. 

As I have said, Mr. Buchanan did not act quite fairly ; he did not 
perform his whole duty to his clients ; he did not inform them of the 
tacts. The excuse he gives, that he did not consider himself bound 
to inform the company that he had sold the land and got the money 
until the whole thing was closed up, is an invalid excuse. Still, it 
seems to me, taking all the evidence together, it is the duty of the 
court to say that the weight of it is that Mr. Sharpe did know that 
Mr. Buchanan had sold this land and had assigned the certificate, and 
that he did, with that knowledge, demand the money of Mr. Buchan- 
an. Mr. Sharpe and Mr. Buchanan are in conflict on this point. I 
know that admissions are to be taken with considerable allowance, 
but admissions where there is a conflict in the evidence and where 
they concern the subject matter about which that conflict arises, are 
not only competent, but may control the conclusion. 

Mr. Sharpe did admit to Mr. Johnson, as I understand the latter’s 
testimony, that he asked for the money after he had known of the 
sale and assignment of the certificate. Mr. Johnson was one of the 
officers of the coal company at that time. The money had already 
been paid, and of course he was very much interested in knowing the 
actual state of affairs, and the substance of his testimony is that he 
asked Mr. Sharpe whether Mr. Buchanan had told him the property 
had been sold and the certificate signed and transferred. He was 
very closely cross-examined by counsel on the other side, but his tes- 
mony, I think, is unshaken on that point. Assuming Mr. Sharpe un- 
derstood what was said to him, then I think there was an admission 
on his part. He says in one part of his examination he did demand 
the money, and offered to take $6,000 and credit Mr. Buchanan with 
the balance. When he was interrogated by counsel as to whether he 
might have said that Buchanan had told him about the sale and the 
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assignment of the certificate, his answer was: “I may have so 
stated.” 

In conclusion, I may say, this property, having been purchased by 
the coai company, the money paid, and the whole transaction on its 
part having been in good faith, that it is the natural inclination of a 
court of equity, if it can do so consistently with principles of law, 1o 
protect a party under such circumstances. I agree that the insurance 
company is not to lose, provided its equities are clear and distinct, 
notwithstanding the coal company may have paid its money ; but it 
is to be recollected that Mr. Buchanan was the agent of the company. 
It had held him out to the world as such, and under the circum- 
stances it is not surprising that the coal company should suppose Mr. 
Buchanan had the right to do what he did, having transacted the 
business, such as loaning money, collecting debts, and foreclosing 
mortgages. 

Therefore, in a doubtful case like this—doubtful in some aspects of 
it—I think if there is to be a loss here, that it is more equitable that 
this plaintiff should lose than the coal company. 

A decree may therefore be entered in conformity with the view 
which the court takes of the controversy, the result of which will be 
that the property sold will be transferred to the coal company, and 
the insurance company and Mr. Buchanan must decide their contro- 
versy in another litigation, which, according to the evidence, is now 
pending in another forum. 





Byers vs. Farmers’ Ins. Co. 


SUPREME COURT OF OHIO. 


January Term, 1880. 


Error to District Court of Seneca County. 


ANDREW BYERS, 
vs. 


FARMERS’ INS. CO. 


The plaintiff attached to and filed with his petition, and as part thereof, a 
copy of the policy of insurance on which his action was founded. 


On trial in the Common Pleas and on error to the District Court, the copy of 
the policy was treated as part of the petition without objection by either 
party. 

Held, that it is not error in a reviewing court to treat said policy as part of the 
petition. 

When in a policy of insurance the written application is referred to, and ex- 
pressly made part of the contract, such application thereby becomes part 
of the same as fully as if embodied in the policy. 

One condition of the policy was, ‘‘ And any false representations made by the 
assured of the condition or occupancy of the property, or any material fact 
—material to the risk,” avoids the policy. 


Held, that representations concerning a matter material to the risk contained 
in the ——— if untrue in fact, avoids the policy, whethcr made in- 
tentionally or otherwise. 


In said application the question was, ‘‘Is the property incumbered? If so, 
state to what amount and the value of the premises.” Answer: “ Yes, 
mortgage $2,000 —$10,000;” when the fact was the mortgage, which was 
made by the insured, was $3,200 principal and $240 accrued interest. 

Held, that this was a false representation material to the risk, which avoided 
the policy. 

It was a condition of the policy that, ‘‘If the property be sold or transferred, 
or any change take place in the title, either by legal process or otherwise, 
* * * * without the consent of the company, the policy shall be void.” 
This condition was not broken by the execution of a mortgage on the prop- 
erty, without such consent. 


The present plaintiff brought his action in the court below, to re- 
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cover on a policy of insurance issued by defendant, a copy of which 
is attached to and filed as a part of his petition. 

The contract was to insure one barn $575.00, hay and grain there- 
in $200, live stock therein (two horses) $250, and farming imple- 
ments $175, from August 2, 1873, to August 2, 1875, of which prop- 
erty, and the real estate on which it was situated, the plaintiff was 
the owner. 

He avers that he duly kept, observed, and performed all the re- 
quirements and conditions in said policy, and in said application and 
survey therein referred to by him to be kept, observed, and per- 
formed. 

He alleges a loss by fire of the insured property, August 17, 1874, 
and damages, with notice and non-payment, and demands judgment 
for $970. 

The amended answer for a first defence alleges, that plaintiffs 
made a written application for said policy “set forth in said peti- 
tion,” and that said application, and a description of the property 
therein contained was specially referred to and made part of said 
contract of insurance ; that it was provided therein that any false 
representations by the plaintiff in said application of the condition 
and occupancy of the property, or of any fact material to the risk, 
should under the policy be void. 

As a breach of this provision, it is alleged that it is stated in said 
application, that there was an incumbrance by mortgage of only 
$2,000, whereas, as the plaintiff well knew, the amount of said mort- 
gage was $3,440. 

As a second defence, it is alleged that said contract of insurance 
stipulated that, in the event that said property should be sold or 
transferred, or any change take place in the title, either by legal 
process or otherwise, without the consent of defendant, then the 
policy should be void. ' 

As a breach of this condition, it is alleged that on the 13th of 
April, 1874, while the first-named mortgage was in full force, the 
plaintiff, without the consent of defendant, executed a second mort- 
gage to one Skinner, upon said property for $406.78. 

The reply denies each and every of said allegations. 

Upon a trial the plaintiff obtained a verdict for $750 damages. 

The defendant moved for a new trial. Ist. Because the court 
erred in its charge to the jury. 2d. Because it erred in refusing to 
charge as requested. 

This motion was overruled, judgment rendered and a bill of excep- 
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tions was taken showing that the defendant gave in evidence the 
written application referred to in the petition and answer, of which 
the following is a copy : 

“ Application to the Farmers’ Insurance Company for insurance 
against loss by fire and lightning, for three years on the sum of 
$1,000, to wit : 

“Horse barn, $375 ; hay and grain therein, $200 ; live stock, two 
horses therein, $250 ; farming implements, wagons and harness, $175. 
Total insurance $1,000. Situatein range 13: township 3 ; lat. sec. 
1 and 12. 

“ Barn.—Its size, age and condition. Ans. 26 x 36. Built 1871. 

“ Are the buildings occupied by the applicant ora tenant? Ans. 
By applicant. 

“ Ts the property encumbered? If so, state to what amount and the 
value of the premises? Ans. Yes, mortgage $2,000—$10,000. 

Anprew Bysrs, applicant.” 


Also, that to maintain his first defense he proved that at the time 
the application was made, the lands upon which the building stood, 
which was insured, was encumbered by a mortgage given by the 


plaintiff for $3,200 principal, and $240 accrued interest. 

To maintain the second defense the defendant proved that on the 
13th of April, 1874, the plaintiff, without the consent of the defend- 
ant, executed a second mortgage on said real estate for $406.78, the 
first mortgage and accrued interest being in full force. 

The bill of exceptions further shows that the defendant requested 
the court to charge : 

“ That if, from the evidence given upon said trial, they found that 
at the time the plaintiff made his said application for said policy of 
insurance, he represented that there was an encumbrance by mort- 
gage of only two thousand dollars upon the property so insured, 
when in fact there was at that time an encumbrance by mortgage, 
amounting to the sum of three thousand four hundred and forty dol- 
lars—then, and in that case, the defendant is entitled to a verdict,” 
which was refused and exception taken. 

Also the following : 

“ And, that if the jury find that after said application for insur- 
ance, and after the issuing of said policy, the plaintiff further en- 
cumbered said property so insured by mortgage without the consent 
of the defendant, then, and in that case, the defendant is entitled to 
@ verdict,” which was refused, and exception taken. 





746 Report of Decisions. [ Oct., 


On these points the court charged as follows, which was excepted 
to: “That the several representations made and stated in the writ- 
ten application for said insurance are not warranties, but merely 
representations, and that the representation and statement in said ap- 
plication that there was an encumbrance by mortgage of two thou- 
sand dollars on said property, when in fact the encumbrance thereon 
amounted to three thousand four hundred and forty dollars, was not 
a false representation that will avoid the policy, and that it is no de- 
fense.” 

On error the District Court, when without objection the copy of the 
policy was treated as part of the record, the judgment was reversed, 
the verdict of the jury was set aside, and the cause was remanded to 
the Common Pleas for a new trial. 

To reverse this judgment is the object of the present petition. 


G. E. Seney and Nosrz & Lures, for Plaintiff in Error. 


The common law system of pleading and practice did not require, 
or permit even, a party when suing upon a policy of insurance, to 
attach to, or file with, his declaration, either the policy, or a copy. 
Usually, the declaration made the averment “which said policy the 
plaintiff now brings into court.” Under this practice, the policy was 
not regarded as a part of the declaration, and could not become a 
part of the record, except as evidence, and then only, by means of a 
bill of exceptions. 

The practice in this respect, has not been changed by the code of 
civil procedure. Memphis Medical College vs. Newton, 2 Handy, 
163 ; Nathan vs. Lewis, 1 Handy, 239 ; Smith vs. Woodruff, 1 Handy 
276 ; Lynch vs. Cayler, 1 Handy, 576 ; West vs. Dodsworth, 1 Dismy, 
161 ; Rouse vs. Groninger, 2 Western Law Monthly, 272; Birch vs. 
Young, 2 Western Law Monthly, 550; Woodbridge vs. Brophy, 2 
Western Law Monthly, 274 ; Crawford vs. Sulterfield, 27 Ohio State, 
421 ; Larimore vs. Wells, 29 Ohio State, 13. 

If the statement as to the amount of incumbrance is not literally 
true, but was not fraudulently made, and is in no manner material to 
the risk, and could have had no effect to increase the premium if 
known, and did not mislead the defendant in making the contract— 
or if, having made the contract, the interests of the defendant were 
in no manner effected by the representation—then such misre- 
presentation will not avoid the policy. Protection Insurance Com- 
pany vs. Harmer, 2 Ohio State, 452; Roth vs. City Insurance Com- 
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pany, 6 McLean, C. C. U. S. Rep., 324; Witherell vs. Maine Insur- 
ance Company, 49 Maine, 200 ; Wall vs. Howard Insurance Company, 
14 Barb., N. Y., 383 ; Valton vs. The N. F. L. A. Company, 20 N. Y., 
32. 

There is nothing in the conditions of the policy requiring the ap- 
plicant to state anything about the incumbrance. The Supreme 
Court in Protection Insurance vs. Harmon, 2 Ohio State, 452, hold 
that any facts stated in the application, not required to be stated by 
the conditions of the policy, or descriptive of the premises, belong to 
the preliminary information, and are to be treated as representations, 
and not warranties. To the same effect : Houghton vs. M’fg’s Ins. 
Co., 8 Met., 114 ; Farmer’s Ins. Co. vs. Snyder, 16 Wend., 481 ; Als- 
ton vs. The Mechanic’s Ins. Co., 4 Hill, 330; Glendale M’f’g Co. vs. 
Protection Ins. Co., 21 Conn., 32 ; Cumberland Valley Mut. Protec- 
tion Co. vs. Mitchell, 48 Penn. St., 374. 

In other contracts, it is enough that warranties even, are substan- 
tially performed ; or that the technical breach of them works no in- 
jury ; and there is no more reason for claiming a strictly literal com- 
pliance with the technical terms in a contract of insurance than in 
ordinary contracts. Turley vs. North Am. Ins. Co., 25 Wend., 374 ; 
West, et al. vs. The Citizen’s Ins. Co., 27 Ohio State, 1. The giving 
of another mortgage made no change in the title, even technically. 
Harkrader vs. Leiby, 4 O. S., 602 ; McArther vs. Franklin, 16 O.S., 
193 ; Phelps Lesee vs. Butler, 2 Ohio, 224 ; Ely’s Lesee vs. McGuire, 
2 O. 8., Ohio, 223. 

In the late case of Aurora & C. Ins. Co. vs. Eddy, 55 IIL, 213, 
cited in Vol. 3, U. S. Digest, (new series,) page 374. The Supreme 
Court of Illinois hold that, “the rule that a mortgage upon insured 
premises is not a sale, alienation, conveyance, transfer, or change of 
title, within the meaning of a clause in a policy which prohibits a 
transfer or change of title without the consent of the assurer, is es- 
pecially applicable where the assured held only an equity of redemp- 
tion in the insured premises, the same being mortgaged at the time 
the policy was given. The right to insist upon the forfeiture of a 
policy under such a prohibitory clause is sticii juris. That giving 
a mortgage is not a sale, transfer or change of title, is also held in 
the following cases: Conover vs. The Mut. Ins. Co., of Albany, 1 
Comst., 290; Folsom vs. B. Co. M. F. Ins. Co., 10 Fost., 231 ; Sav- 
age vs. L. I. Ins. Co., 43 How., N. Y. Pr. Rep., 462; Holbrook vs. 
Am. Ins. Co., 1 Curtis, C. C., 196; Shepherd vs Union Mut. Fire 
Ins. Co., 38 N. H., 238. 
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CritcurreLp & Granam for Defendant in Error. 


When a party brings his action or sets up a defense founded upon 
a written instrument, and by reference makes a copy of the instru- 
ment a part of his petition or answer, he is, we think, estopped to 
object, and for the first time in error, that the copy be regarded as a 
part of his pleading : “The party who has committed a fault in 
pleading, which has not been noticed by the other side, cannot ob- 
ject that the other side has followed the defect.” Biglow on Estop- 
pel, 617-18 (541-2, 2d edition) ; Reynolds vs. Blackburn, 7 Ad. & E., 
161 ; Smith vs. Woodruff, 1 Handy, 276. 

In an action upon a policy of insurance, the right to recover de- 
pends upon the performance, by the plaintiff, of all his stipulations 
of the contract ; and in such cases it is necessary either to copy the 
policy into the petition, or recite, substantially, the whole of the 
agreement. Swan’s Pleadings, 199; Nash’s Pleading, 1 vol. 419 ; 
Bobbitt vs. The Liverpool and London and Globe Ins. Co., 66 N. C., 
70 ; Wood on Insurance, 817. 

He cannot object to any part going in to the record which he has 
treated as a part of his cause of action. Heman’s Law of Estoppel, 
107 ; Biglow on Estoppel, 2d edition, 542 ; Daniel vs. Morton, 16 Q. 
B., 198 ; Dreyfous vs. Adams, 48 Cal., 131 ; Thompson vs. McKay, 
41 Cal., 221. 

The petition having passed without objection, the copy not only 
became an exhibit, but a part of the pleading, and should be regard- 
ed as a part of the record of the case. Swan’s Pleadings, 203 ; Bently 
et al. vs. Dorcas et al., 11 0. S., 398 ; Crawford vs. Morrison et al., 
27 O. S., 421 ; Erwin et al. vs. Shaffer et al., 9 O. S., 43 ; Nathan vs. 
Lewis, 1 Handy, 241. 

_ But excluding the copy of the policy from the record, it still ap- 
pears that the application formed a part of the contract. The plain- 
tiff expressly avers that the application and survey “were made a 
part of said policy.” The policy expressly makes the application a 
part of the contract. All the statements contained in the application, 
when made a part of the policy, became and are warranties. Fland- 
ers on Ins., 210-11 ; Wood on Insurance, 271; Harris vs. Columbi- 
ana Ins. Co., 18 O., 116 ; Hutchins vs. The Cleveland Mutual Ins. 
Co., 11 O.8S., 477 ; Haywood vs. Mutual Ins. Co., 10 Cush, 444 ; 
Kennedy vs. St. Lawrence Ins. Co. 10 Barb. (N. Y.), 285 ; Brown vs. 
People’s Ins. Co., 11 Cush., 280 ; Gottsman vs. Penn Ins. Co., 56 
Penn. St., 200 ; Pelton vs. Ins. Co., 38 N. H., 344 ; Gahagan vs. Union 
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Mutual Ins. Co., 43 N. H., 176; Murphy vs. People’s Ins. Co., 7 
Allen, 239 ; Abbott vs. Shawnee Fire Ins. Co., 3 Allen, 213 ; Egan 
vs. Mutual Ins. Co., of Albany, 5 Denio; State Mutual Ins. Co. vs. 
Arthur, 30 Penn. St., 315 ; Davenport vs. New England Ins. Co., 6 
Cush., 390 ; Marshall vs. Columbia Fire Ins. Co., 7 Fost., 157 ; Dra- 
per vs. Charter Oak Ins. Co., 2 Allen, 569 ; Wood on Insurance, 237- 
8; Daniels vs. Hudson River Fire Ins. Co., 12 Cush., 417. 

The policy nowhere provides that statements which otherwise 

would become warranties, are to be treated merely as representa- 
tions, nor will the language of the policy bear any such construction. 
But, even if it did, such a construction would in no way help the 
plaintiff; the misrepresentation is a material one, and avoids the 
policy, whether the application is or is not a part of the contract, or 
whether the statement is a warranty or only a representation. The 
company deemed it material to know the amount of encumbrance, 
and having put a plain, direct and practical question, was entitled to 
a true answer ; and the plaintiff having given a false answer, whether 
by accident, design, or mistake, cannot now be heard to say it was 
immaterial. Hutchins vs. The Cleveland Mutual Ins. Co., 11 O.S., 
477 ; Wood on Insurance, 238 ; Flanders on Insurance, 278 ; Dav- 
enport vs. New England Mutual Ins. Co., 6 Cush., 340; Patten vs. 
Merchant's Ins. Co., 38 N. H., 338 ; Carpenter vs. American Ins. Co., 
1 Story, 57; Commonwealth Ins. Co. vs. Moninger, 18 Ind., 352 ; 
Daniels vs. Hudson River Ins. Co., 12 Cush., 416; Shoemaker vs. 
Glens Falls Ins. Co., 60 Barb. (N. Y.), 84; Fitch vs. American Pop. 
Life Ins. Co., 59 N. Y., 557 ; Campbell vs. N. E. Mutual Ins. Co., 98 
-Mass., 381 ; Day vs. Mutual Ben. Life Ins. Co., 1 McArthur (U. 8.), 
91; Miller vs. Same, 31 Iowa, 216 ; Wilson vs. Conway Ins. Co., 4 
R. L., 141 ; Glendale Woolen Co. vs. Protection Ins. Co., 27 Conn., 
19 ; State Ins. Co., vs. Arthur, 30 Penn. St., 315 ; Flanders on Insur- 
ance, 201 ; Phillips on Insurance, 354; 1 Marshall on Insurance, 
354 ; Mitchell vs. The Marine Ins. Co., 49 Me., 200. 

The question whether or not a mortgage is a violation of the con- 
dition of the policy prohibiting the property being sold, transferred, 
or any change of title, depends upon the other question, whether a 
a mortgage operates a sale, transfer, or change of title in the prop- 
erty ; for if there has been any sale, transfer, or change of title, there 
has been just such a sale, transfer, and change of title that comes 
within the conditions of this policy. These conditions mean more, 
and the parties evidently meant more than to prohibit the complete 
divestment of all interest of the plaintiff in the property ; for in such 





750 Report of Decisions. [ Oct., 


case the policy would become void, without any such provisions. 
The company deemed it material to know what interest the plaintiff 
had in the property insured. Savage vs. Howard Ins. Co., 52 N. Y., 
502 ; Harkrader et al. vs. Leiby et al, 4.0. S., 602 ; Barnardvs Ea- 
ton, 2 Cush., 303 ; Brown vs. Cram, 1 N. H., 171 ; Richards vs. Chase, 
2 Gray, 385 ; Kent’s Com., 3 vol., 129 ; Hilliar on Mortgages, 1 vol. 
151. 

If a mortgage may be a “transfer or conveyance” for the pur- 
purpose of bringing it within the prohibition of the insolvent law 
against assignments for the benefit of preferred creditors, is it not a 
“transfer” within the meaning, intent, and evident purpose of the 
prohibition in the policy against sale, transfer, or change of title ? 
Whether the insured parts with the property, or an interest therein, 
by deed absolute, or by deed with condition, the result is the 
same, the condition against transfer is violated. Western Mass. Ins. 
Co. vs. Ritter et al., 10 Mich., 279 ; Sossamon vs. The Pamlico Ins. 
Co., N.C. S. C., April No. Cent. L. J.; Edwards vs. Mut. Safety 
Fire Ins. Co., 1 Allen, 311 ; McIntire vs. Norwich Fire Ins. Co., 102 
Mass., 230 ; Orrell vs. Hampden Ins. Co., 13 Gray, 431; Abbott vs. 
Hampden Ins. Co., 30 Me., 414; McCulloch et al. vs. Indiana Mut. 
Ins. Co., 8 Blackf., 50 ; Indiana Mut. Ins. Co. vs. Coquillard et al., 2 
Cart., 645 ; Edwards vs. Ins. Co., 1 Allen, 36 ; Lawrence vs. Holyoke 
Ins. Co., 11 Allen, 387 ; Adams vs. Buckingham Mut. Fire Ins. Co., 
29 Me., 292; Dreher et al. vs. Aitna Ins. Co., 18 Mo., 128 ; McEwen 
vs. Fraser, 1 Mich. (N. P.), 118 ; Bates vs. The Equitable Ins. Co., 10 
Wall. (U. S.), 33; Perry vs. Lorillard Ins. Co., 6 Lans., 201 ; Dod- 
man Manufacturing Co. vs. Worcester Mut. Ins. Co., 11 Met., 429 ;, 
Finley vs. Lycoming Ins. Co., 30 Penn. St., 311 ; Hoxsie vs. Provi- 
dence Ins. Co., 6 R. L, 517; Hazard vs. Franklin Ins. Co.,7 R. LI, 
429 ; Mount Vernon Manufacturing Co. vs. Summit Ins. Co., 10 O. 
S., 347 ; Hutchings vs. Cleveland Ins. Co., 11 O.S., 477. 


JOHNSON, J. 

1. Did the District Court err in treating the policy of insurance as 
part of the record ? 

That the District Court did so treat it is evident, as without so do- 
ing no questions of law were presented by the record. 

No objection seems to have been made, either in the Common 
Pleas or District Court to so treat it. 

No suggestion was made nor motion filed seeking to eliminate 
this paper from among those being regarded as part of the record, 
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as the plaintiff had asked it should be. He had in his petition ex- 
pressly filed it “as a part of his petition,” and had therein, without 
stating what its requirements and conditions as to him were, alleged 
that he had kept and performed” all the requirements and _,condi- 
tions contaiued in said policy and in the application and survey 
therein referred to.” The defendant made no objection to this mode 
of pleading. 

On the trial in the Common Pleas, and so far as we are advised, on 
error in the District Court, the policy was before the court for all 
purposes as part of the petition. 

We think this plaintiff is in no position now to object. To allow 
him to do so would enable him to take advantage of his own error 
and to the manifest prejudice of defendant. 

The averments in the petition that he had performed all conditions 
precedent, refers, as we have seen, to the policy and application for 
those conditions. 

In Crawford vs. Satterfield, 27 Ohio St., 421, the commission held 
that the legal effect of this general averment was that the plaintiff 
had performed each and every act and thing required to be done as 
@ condition precedent to his action, and that while such pleading 
was subject to a motion to make more definite and certain, yet it 
could not be taken advantage of on error by the opposite party. For 
a stronger reason the plaintiff should not be permitted to here com- 
plain. 

In that case, asin this, a copy of the contract in hac verba, was 
made part of the petition. It was said not to be good pleading, but 
the defect must be remedied by motion. If no objection was thus 
taken, error would not lie. So here the plaintiff has, by express act 
attempted to dispense with properaverment by reference to the condi- 
tions in the policy referred to and made part of the petition, and has 
made a general averment of performance of all those conditions. 

To make that petition complete, reference must be had to the 
policy. 

The plaintiff has himself had the advantage of this mode of pleading, 
and it is now too late for him to complain, when it is evident all par- 
ties acted upon the assumption that the policy was a part of the 
record. 

2. Did the district court err in refusing to give the charges asked, 
and in charging as stated ? 

This question involves two distinct legal propositions :— 

First—As to the effect of the representations made concerning the 
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mortgage incumbrance on the property at the time the contract was 
made. 

Second—As to the execution of the second mortgage, without the 
consent of the defendant. 

First—As to the representations made by plaintiff concerning the 
amount of the mortgage. 

The policy provides, that, “The application and description of the 
property insured and referred to in this policy shall be considered as 
part of this contract, and any false representations by the assured of 
the condition or occupancy of the property, or any material fact, ma- 
terial to the risk * * * * * tkis policy shall be void.” 

The representation was that the mortgage was only $2,000. The 
truth was, that it. was $3,440, including $240 of accrued interest. 

That this was a representation material to the risk, admits of no 
controversy. Hutchins vs. Cleveland Mut. Ins. Co., 11 Ohio St., 480; 
Davenport vs. New England Ins. Co., 6 Cush., 340; Horward vs. 
New England Ins. Co., 10 Cush., 444 ; Brown vs. The People’s Ins. 
Co., 11 Cush., 280 ; Jacobs vs. Eagle Ins. Co.,7 Allen, 132; May on 
Ins., sec. 200 ; Flanders on Ins., 280. 

The request to charge was that this representation being untrue 
avoided the policy. The charge given was, that it did not, that 
it was only a representation, and not a warranty, and was no defense. 

No evidence was offered tending to show that the insured was 
guilty of moral falsehood or fraud in making this false statement, 
other than the presumption that arises from the fact that it was a 
mortgage made by himself, and therefore he knew, or must be pre- 
sumed to have known, his statement was false. From this fact alone 
it might be fairly inferred that the applicant knew his statement was 
false. Waiving this consideration let us examine the request to 
charge and the converse of it which was given by the court. It is 
based on the assumption that there was no intentional fraud by the 
assured, and that being a representation merely, and not a warranty, 
the falsity of the statement would not defeat a recovery. 

This policy was issued under an express agreement that the ap- 
plication and description of the property insured shall be considered 
part of the contract, and upon the condition that any false represen- 
tation of any material fact avoided it. 

This made the statement as much a part of the contract as if writ- 
ten in the body of the policy. 

The two papers must be treated together as constituting the con- 
tract as if both were embodied in one paper. 
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An express warranty is always a part of the contract as com- 
pleted. 

A representation is a verbal or written statement made by the as- 
sured as to the existence of some fact, or state of facts, tending to 
induce the underwriter to assume the risk. 

Warranties are conditions precedent to a valid policy, whether such 
conditions are material or not, if the parties have regarded them as 
material, clearly intended them to be so treated. In such cases 
where the parties have stipulated that certain things shall constitute 
conditions, courts as as a general rule will not inquire whether they 
be material to the risk or not. It is enough to know that they influ- 
enced the risk and that the parties have fairly made them the basis of 
the contract. 

It does not follow however that all statements in the application, 
and made part of the policy, are necessarily warranties which avoid 
the contract if not literally fulfilled. A discussion of this point 
would lead us beyond the proper scope of this case. 

The law of marineinsurance undoubtedly is that a warranty must 
be exactly and literally fulfilled as a condition precedent, whether 
in fact material to the risk or not, and the great weight of authority 
probably is, that this is true of fire insurance, though the courts have 
been astute in discriminating between cases where the statementa 
are representations, rather than technical warranties, even though 
called such. 

{In Glendale Mfg. Co. vs. Ins. Co., 21 Conn., 32, it was said: “We 
are by no means confident that representations in surveys preceding 
the issue of fire policies, extending as they do to the present and fu- 
ture condition of the property about to be insured, have been con- 
sidered as technical warranties, to be true to the letter, for a long se- 
ries of years, and not rather as representations, to be at the time 
and thereafter substantially exact and true, nor are we certain that a 
mere reference to these representations made in the body of the po- 
licy in order to explain the rights and obligations of the parties, does 
necessarily change their character from representations to war- 
ranties.” 

We are relieved from the discussion of this question because it is. 
only a false representation material to the risk, that avoids the 
policy, and this representation shown to be untrue was as to an ex- 
isting fact material to the risk. 

This being so, the question is : “ Does this representation avoid the 
policy without proof of fraud ?” 
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Contracts of insurance, like all others, must have a reasonable con- 
struction. Being contracts for indemnity, they should, in case of am- 
biguity, receive that construction which is consonant with the inten- 
tion of the parties. Where there are two interpretations equally de- 
ducible from the terms, that which enforces rather than avoids the 
policy should be preferred. Established principles of construction 
applicable to other contracts are equally so in insurance contracts. 

At common law a warranty of a fact in a material matter is a guar- 
anty that the fact is as stated, and it is sufficient to show its non- 
existence without also showing that it was fraudulent, but in case of 
a representation not amounting to a warranty it must appear that 
it was fraudulent as well as false. 

In this case, therefore, if the plaintiff warranted that the property 
was only encumbered $2,000, when in fact the mortgage was $3,440, 
he is bound, though not guilty of fraud or moral falsehood. 

In this contract this material representation is expressly made a 
condition in the policy, and therefore is a warranty. The fact that 
it was not true of itself, avoided the policy by the terms of the 
contract. 

Instead of a contract of insurance, suppose it was a contract of 
sale of this land by plaintiff to defendant for an agreed considera- 
tion, the vendor covenanting that the property was not encumbered 
beyond $2,000, and the fact should turn out that the mortgage 
was $3,440. Does any one claim that the vendee could not recover 
without showing fraud or moral falsehood ? 

Having expressly covenanted that the property was only encum- 
bered for $2,000, he would be bound to make that covenant good. 
This is equally true when the covenant is as to a condition prece- 
dent. 

In Davenport vs. Ins. Co., 6 Cush., 340, the question was, “Is 
the property encumbered ?” The answer was in the negative. The 
court says, after holding that the fact is material: “It is manifest 
that the defendant deemed this information material. The plain- 
tiff having given an untrue answer, whether by accident, mistake or 
design it matters not, to a direct, plain and practical question, can- 
not now be heard to say it was immaterial.” 

In Haywood vs. Ins. Co., 10 Cush., 444, the insured was asked, “Is 
the property encumbered, if so, how much? The answer was, 
“ About $3,000.” In fact, it was mortgaged for $4,000. It is said 
this “ enquiry was material, and the defendant had a right to re- 
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quire that the answer should be substantially true,” and it was 
held, that not being substantially true, he cannot recover. 

To the same effect is Brown vs. Ins. Co., 11 Cush., 280, where the 
question was whether the property was encumbered, to whom, and 
to what amount. The answer was, “About $4,000, to A. B.,” when 
in fact there were two mortgages, one to A. B. for $3,600, and an- 
other to J. P. for $1,100. Held, the policy was void. 

In that case the condition was, “If the representations made in 
the application do not contain a just, full and true exposition of all 
the required facts and circumstances in regard to the title, condi- 
tion, situation, value and risk of the property insured, the policy 
shall be void.” 

In Jacobs vs. Ins. Co., 7 Allen, 132, the answer was that there were 
two mortgages of $2,700 in all, when in fact there was $300 of ac- 
crued interest. The condition there was much like the case at bar. 
“Tf any of the above statements are false or incorrect, any policy is- 
sued thereon shall be void.” The representation avoided the policy. 

Anderson vs. Fitzgerald, 4 House of Lords Cases, 484, may be re- 
garded as the leading case upon this point, because of the great de- 
liberation it received at the hands of the most eminent jurists of 
Great Britain. 

When the policy contained a proviso that, “if any thing so war- 
ranted shall not be true, or if circumstances material to this insur- 
ance shall not have been truly stated, or shall have been misrepre- 
sented or concealed, or any false statements made, etc., the policy 
shall be void.” 

The point on which the case finally turned was, whether it should 
be left to the jury to say whether certain answers made by the in- 
sured were material as well as false, and it was held, that the repre- 
sentations being made part of the contract, their truth and not their 
materiality was the question for the jury. 

In discussing this point the difference between a moral falsehood 
and a representation untrue in fact, but not intentionally so, was con- 
sidered, and a majority of the judges held, that the condition of 
the policy was broken if the representations were untrue, though 
there was no intentional falsehood. 

Baron Parke says: “A doubt may possibly exist whether the 
word ‘false’ is to be understood in the sense of false in point of 
fact or morally false, though I believe most of us think that it is not 
to be limited to moral falsehood.” This case is cited and approved 
in Jeffries vs. Ins. Co., 22 Wallace, 47. 
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In that case the distinction is noted between answers in an ap- 
plication which do not relate to the risk, that do not necessarily avoid 
the policy unless they influence the mind of the underwriter ; and 
those where it is expressly covenanted as a condition of liability, that 
the statements and declarations contained in the application are true. 
The court says that where the truth of such statements form the 
basis of the contract and are expressly made conditions of liability, 
they know of no respectable authority which holds that the policy 
is not avoided. 

The case of Protection Ins. Co. vs. Harmar, 2 Ohio St., 452, is 
relied on by plaintiff in error, and deserves special attention. The 
distinguishing feature of that case is that the representations made in 
the application were not warranties, because not made so by the 
terms of the policy. In that case the only reference to the applica- 
tion was in these words: “For a more particular description of 
said premises, see survey, No. 74, furnished by the insured, which 
is hereby made part of this policy.” Only so much of the appli- 
cation as coustituted a description was held to be made part of the 
policy. The other answers were held to be representations only, 
and not warranties. In the case at bar the entire application, in- 
cluding the statement as to encumbrances as well as a description 
of the property is expressly made the basis of the contract. 

The same distinction is foiind to exist in other cases relied on by 
the plaintiff. 

2. The second request which was refused was, that, if after said 
policy’ was issued, the plaintiff further encumbered the property 
without defendant’s consent, the plaintiff could not recover. 

The fact was proved that the plaintiff did, without such consent, 
make a second mortgage for some $400. 

The condition of the policy on that subject is in these words: 
“If the property be sold or transferred, or any change take place in 
the title, either by legal process or otherwise, * * * this pol- 
icy shall be void.” 

We do not think the execution of a second mortgage on the 
real estate was in any proper interpretation of the words, either a 
sale, transfer or change of title which avoided the policy. This 
conclusion is supported by numerous well considered cases. Ins. 
Co. vs. Spankneble, 52 Ill, 53; Aurora Fire Ins. Co. vs. Eddy, 55 
TL, 213 ; May on Ins., sec. 269, and cases in notes. 

Judgment of the District Court reversing the Common Pleas af- 
firmed, and cause remanded. 





Badger vs. Glens Falls Ins. Co. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


GEORGE A. BADGER, Respondent, 
US. 


GLENS FALLS INS. CO., Appellant. 


A full examination of insured by the agent, touching the loss, though not un- 
der oath, and a schedule of such loss made by the agent, are a waiver of the 
policy stipulation requiring a formal notice of the loss. 


Query, whether the mailing of proofs within thirty days after the loss is not a 
sufficient compliance with the requirement that they should be furnished 
within thirty days. 


The policy provided that the claimant should, “ within thirty days, render a 
particular account of such loss * * and shall also produce a certificate, 
under the hand and seal of the chief of the fire department.” 


Held, that the certificate need not be produced within the thirty days, but only 
within a reasonable time. 


Judgment affirmed. 


Gaze Bovcs, for Respondent. 
Cuas. W. Fexxzr, for Appellant. 


Action on a policy of insurance on household furniture destroyed 
by fire during the term of its policy. The plaintiff recovered, and the 
defendant appeals from the judgment. 

The contest relates solely to the sufficiency of notice and proofs 
of loss furnished by the defendant: The material portions of the pol- 
icy are as follows : 

“ Persons sustaining loss or damage by fire shall forthwith give 
notice, in writing, of said loss to the company, and within thirty days 
render a particular account of such loss, signed and sworn to by them, 
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stating the time, origin, and circumstances of the fire, the risk, cash 
value of all encumbrances upon, and interest of claimant, and all 
others, in the herein described property ; the amount of loss or 
damage, all other insurances covering any of said proporty, at any 
time, since this policy was issued, and a copy of the written parts of 
all policies therefor ; the change of title, use, occupation and posses- 
sion, if any, of the insured property during the same time ; whether 
there has been any increase of risk, or hazard; * * * and shall 
also produce a certificate, under the hand and seal of the chief of the 
fire department, or his assistant, if said property is situate within the 
jurisdiction of any such officer, and if not, then under the hand and 
seal of a magistrate nearest to the place of the fire, not concerned in 
the loss asa creditor, or otherwise, nor related to the assured, stating 
he has examined the circumstances attending the loss, knows the 
character and circumstances of the assured, and verily believes that 
the assured has, without fraud, sustained loss on the property insured 
to the amount which such chief, assistant, or magistrate shall 
certify.” 

No notice, in writing, of the loss was given, but a few days after 
the fire the adjuster or general agent of the company examined the 
plaintiff and his wife (although not under oath), and from their state- 
ments made a full inventory of the property destroyed, and retained 
the same. Formal proofs of loss were afterwards furnished by the 
plaintiff, together with the required certificate of the chief of the fire 
department, at the time and under the circumstances stated in the 
opinion. 

The court directed a verdict to be returned for the plaintiff. 


Lyon, J. 

In the case of this plaintiff against the Phenix Insurance Company, 
of Brooklyn (decided herewith), fora loss caused by the same fire, 
we hold that the full examination of the plaintiff, under oath, con- 
cerning the loss, pursuant to a stipulation in the policy, is a waiver of 
the formal proofs of loss required by the policy. The authorities 
upon which that decision is made, are probably broad enough to jus- 
tify an application of the same rule to the present case. Here the 
plaintiff and his wife were fully examined (but not under oath) con- 
cerning the loss by the agent of the company, and a schedule of the 
property destroyed or injured was made by the agent on such exam- 
ination, and retained by him. No intimation was made to the plain- 
tiff that further proofs of loss would be required. 
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We do not hold in this case that proofs of loss were waived by 
such examination, but leave that point undecided. It may well be 
that the company is entitled to a sworn statement of the loss under 
the contract, and this is not furnished by the unsworn examination, 

But we are clearly of the opinion that such examination was a 
waiver of any mere notice of the loss required by the policy. The 
object of the notice is to give information to the insurer that a loss 
has occurred, so that it may examine and ascertain its extent and the 
circumstances under which it occurred. If the insurer acts upon in- 
formation obtained in another and less formal manner (as on verbal 
notice when written notice is required), and proceeds to make such 
investigation, and in doing so requires the assured to submit to an 
examination, whether under oath or not, the giving of formal notice 
ceases to be of any importance, and the insurer ought to be held es- 
topped to demand it. This is all that need be said concerning the 
failure of the plaintiff to give the company notice, in writing, forth- 
with after the fire, of the destruction of the insured property. 

The loss occurred on the night of the 29th and 30th December, 
and the plaintiff made out, and doubtless mailed to the company, 
formal proofs of loss on the 29th of the following month. These 
proofs were received by the company, at its office in the State of New 
York, on the 31st of the latter month. If the loss dates from the 
30th of December, the proofs were mailed on the 30th day thereafter. 
We are not prepared to say that the plaintiff did not “within thirty 
days render a particular account of such loss ;” as required by the 
policy. 

But however that may be, the only objection which the company 
made to the proofs was that the plaintiff did not, within thirty days 
after the loss, procure and produce the certificate, prescribed in the 
policy, of the chief of the fire department of Oshkosh (within which 
city the insured property was situated), or his assistant ; but only 
the certificate of a notice. 

That this specific objection was an effectual waiver of all other ob- 
jections which might have been made to the proofs, but were not, is 
the settled law of this State. Kellips vs. Ins. Co., 28 Wis., 472 ; 
O’Connor vs. Ins. Co., 31 Wis., 160. 

Within a reasonable time after such objection was made to his 
proofs of loss, the plaintiff furnished to the company the certificate in 
due form of the chief of the fire department of Oshkosh. It does not 
appear that any objection was made thereto by the company, fur- 
ther than is contained in the objection to the original proofs. That 
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objection is, that the certificate was not furnished within thirty days 
after the loss. 

The only remaining question to be determined is, does the policy 
require that such certificate shall be furnished within thirty days after 
the loss? 

The policy provides, that “persons sustaining loss or damage by 
fire shall forthwith give notice, in writing, of said loss to the company, 
and within thirty days render a particular account of such loss* * * 
and shall also produce a certificate under the hand and seal of the 
chief of the fire department, or his assistant,” etc. 

Construing this provision strictly to avoid a forfeiture of the con- 
tract, and we cannot say that it requires the assured to produce such 
certificate within thirty days after the loss. In the light of the rule 
which requires us to construe the clause strictly against the insurer 
to avoid forfeiture, we must read its contract thus: “The assured 
shall render the required account within thirty days after the loss, and 
he shall produce the required certificate within a reasonable time after 
the loss.” 

Precisely the same rule of construction was adopted in the two 
cases above cited, wherein it was held that a clause in a policy that 
“in case of loss, the assured shall give immediate notice thereof, and 
shall render to the company a particular account of said loss,” does 
not require the account to be rendered immediately, but only within 
a reasonable time after the loss. 

It is believed that the views above expressed dispose of all the ma- 
terial errors assigned, adversely to the defendant. 


The judgment of the Circuit Court must be affirmed. 





Washburn vs. Insurance Companies. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF OHIO 


C. C. WASHBURN 
vs. 


MIAMI VALLEY, UNION, AND FIDELITY INS. CO’S.* 


The insurance was on a flour mill in which a fire was followed by an explosion 
of flour dust which destroyed the mill. The policy of the M. Company 
stipulated that it:should not be liable for loss by explosion unless fire ensued 
and then for loss by fire only, and enumerated certain explosive articles 
whose keeping was prohibited. The policy of the F. Company after pro- 
= the keeping of certain explosives provided that the company should 
not be liable ‘‘ for any loss caused by the explosion of gunpowder, or any 
explosive substance, nor explosion of any kind, unless fire ensues, and then 
for the loss or damage by fire only.” The policy of the U. Company pro- 
vided that it should not be liable ‘‘ for loss or damage occasioned by the ex- 
plosion of a steam-boiler, gunpowder, or any other explosive substance, ex- 
cept only such loss as hank result from fire that may ensue therefrom; nor 
shall the company be liable for any loss by such fire, unless privilege shall 
have been given in the policy to keep such articles.” 

Held, that there was nothing in the policies to withdraw their protection in 
case of fire, although an explosion was an incident of such fire. The compa- 
nies were protected against fire resulting from an explosion but not against 
an explosion as the result of a fire. 


Held, that the term explosives does not apply to explosives accidentally pre- 
sent of a known fixed character, and an element of the business like flour- 
dust. 


Held, that the companies were liable for the loss. 
Judgment for plaintiff. 


Mr. Saaz, for Plaintiff. ’ 
Messrs. Rumsey & McDovaat for Defendants. 


Swayne, J 
The policy issued by the Miami Valley Insurance Company con- 


* Decision rendered May 24, 1880. 
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tains the following clauses, upon the first of which this controversy is 
understood to turn, so far as that company is concerned : 

“ Provided, etc., that this company shall not be liable for loss, etc., 
by lightning, or explosion of any kind, including steam boilers, 
unless fire ensues, and then for the loss or damage by fire only.” 

And the second clause to which I wish to refer is as follows : 

“Gunpowder, saltpetre, phosphorus, petroleum, naptha, benzine, 
benzole, or benzine varnish, are positively prohibited from being de- 
posited, stored or kept in any building insured or containing prop- 
erty insured by this policy, unless by special consent, in writing, in- 
dorsed on this policy, naming each article separately, otherwise the 
insurance shall be void.” 

The policy issued by the Fidelity Fire Insurance Company con- 
tains the same clauses. They are as follows : 

* Or, if the assured shall keep gunpowder, fireworks, nitro-glycer- 
ine, phosphorus, saltpetre, nitrate of soda, petroleum, naptha, gaso- 
line, benzine, benzole, or benzine varnish, or keep or use camphene, 
spirit gas, or any burning fluid or chemical oils, without written per- 
mission in this policy, then and in every such case this policy is 
void.” 

Then follows the clause upon which, as respects this company, the 
controversy turns. The exception is in these words: 

“This company shall not be liable, etc., for any loss caused by the 
explosion of gunpowder, or any explosive substance, nor explosion of 
any kind, unless fire ensues, and then for the loss or damage by 
fire only,” etc. 

The language of the policy issued by the Union Company, touch- 
ing these exceptions, is as follows : 

“This company will not be liable for loss or damage occasioned by 
the explosion of a steam boiler, gunpowder, or any other explosive 
substance, except only such loss as shall result from fire that may en- 
sue therefrom ; nor shall the company be liable for any loss by such 
fire, unless privilege shall have been given in the policy to keep such 
articles,” etc. ° 

That makes the case very peculiar as to the Union Company, 
Giving a literal view to the language of the second clause, which I 
have just read, the policy was void at the outset, and never had any 
validity, because there was in the mill from the first an explosive sub- 
stance, to wit, flour-dust, and there was no permit given in the policy 
to keep such substance. 

Now, according to the theory contended for by the defense, the 
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company never in legal effect insured the property which is named in 
the policy and was known to have connected with it necessarily more 
or less of this explosive substance, and yet the company took the 
money of the assured when it knew, or ought to have known, that ac- 
cording to the terms of its policy it had no validity whatever. 

Now I cannot suppose that that was the intention of this company. 
The policy must be construed, like all other instruments in writing, 
in the light of surrounding circumstances ; and I am willing to con- 
strue this particular “explosive substance” as not within the terms 
or meaning of the particular language, of the policies upon that sub- 
ject. I shall construe it, and construe it asif the language was the 
same, or substantially the same, as that upon the subject in the other 
policies. But I do not see, if the microscopic eye of a special demur- 
rer were applied, why the gentleman for the defense might not as 
well contend that this policy had no validity, as that it had no valid- 
ity so far as the effect of the explosion is concerned in the results that 
followed. But as I do not take that view of the subject, I shall not 
apply that principle. 

Now, certain remarks are to be made in the light of the clauses 
which have thus been read, construing the last one reasonably, in the 
light of the circumstances surrounding the parties when the contract 
was entered into, and which are material to be borne in mind. 

It will be observed that the companies are protected with respect 
to explosives by making it fatal to the policies to keep them; the 
policies become void if such explosives are kept. Perhaps right here 
I might remark that that word “kept” must have a particular signi- 
fication in this connection, and that it does not apply where explo- 
sives of a known fixed character—known to be such—were accident- 
ally present in the structure insured, but it does apply where they 
were kept there, knowingly, in violation of the terms which the po- 
licy contains with reference to them. That must have been the un- 
derstanding or intention of the parties in reference to the peculiar 
substance, flour-dust, which is highly explosive, but which, as I have 
remarked, was necessarily present, and from which arose the genesis 
of the explosion, out of which this controversy has arisen. The 
company had taken care to secure itself against the perils of ex- 
plosion : 

First.—By a comprehensive stipulation in the policy. 

‘ Secondly.—The exceptions referred to are named only in connec- 
tion with fires which they have produced. That is in the clause on 
which the controversy turns. 
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And, by the way, the second clause I have read is the only clause 
to which counsel have referred. Nothing was said about the other 
provisions which I have read. 

I repeat, explosives are named only in connection with fires which 
they have produced. There is nothing said about them in connec- 
tion with fires which have produced them. The policies on that sub- 
ject are wholly silent. 

Is not this somewhat remarkable, if the construction contended for 
by the companies be correct? In that case, would not the language 
of the contract have naturally been that the company will not be liable 
for explosions, and will not be liable for fires which produce them, or 
fires which they have produced ? 

The first may define the liability of the company, and the sentence 
I have just read is certainly important. Would not the policies have 
read, “‘ That they will not be liable for explosions caused by fires, or 
for fires caused by explosion?” 

I repeat, and it is a feature of great significance in the case, as it 
seems to me, that where explosions are produced by fires—accidental 
fires—the policy is wholly silent. 

Now, I am free to remark that it seems to me that this could 
hardly have been so ifthe intention of the parties had been as is con- 
tended for by the counsel for the defendants. 

But further, if it be suggested that this would leave the exception 
without any legal effect, I would say that there are several obvious 
answers. First, these clauses are frequently prepared by non-legal 
men, who do not know the legal effect of the language which they 
employ in such instruments, and I will add that these instruments go 
into the hands of individuals who know nothing of the legal effect of 
these special clauses which they contain. Again, if prepared by a le- 
gal hand, the writer may not have known, probably did not accurately 
know, the state of the law touching the subject to which the excep- 
tion, and the exception within the exception, here in question, relate. 
Again, there is nothing which in terms—and this is substantially 
what I have said already—withdraws the exception here in question 
from the clause of insurance, as it would be if the construction con- 
tended for by the plaintiffs counsel be sustained. There is nothing 
disclosed which tends to withdraw the subject of these exceptions 
(nothing in terms, there may be by implication), of the clause here in 
question from the general language and operation of the clause em- 
ployed ; they refer to fires which the explosion shall produce, and are 
wholly silent as to the fires which produce such explosions. 





1880. ] Washburn vs. Insurance Companies. 765 


Again, insurance policies, like all other written contracts, are to be 
reasonably construed ; yet, as with respect to all other written con- 
tracts, insurance policies are to be construed most strongly against 
the party making them, which in this case is the insurance company. 

I deem it proper to advert for a moment to the case in Seventh 
Wallace, which I did not fully understand at the argument. The ex- 
ception was somewhat similar, and the fire happened in that case from 
an explosion, producing a fire at a distant point from the site of 
the insured property. A wind prevailed at the time, and swept the 
fire a considerable distance, and the property insured and covered by 
the policy was destroyed by fire. The company was sued, and it de- 
fended on the ground that the case was covered by the exception, 
which was that the company should not be liable for a fire produced 
by an explosion. That policy was at the opposite pole from the one 
here under consideration, and the assured was defeated. He recov- 
ered nothing. No doubt he thought that very unreasonable, as it 
seems to me most persons would regard it. He intended no doubt 
to have his property protected by that policy and supposed it was 
protected. The Supreme Court of the United States held from prin- 
ciple that it was not. 

It is very possible that the conditions of this clause (which were 
frequently brought to my attention, for I had a great deal to do with 
this head of the law practically,) had produced a good deal of dis- 
satisfaction, and hence this clause was changed. If that policy had 
been the same in this particular as those under discussion here, then, 
irrespective of the question of explosion, the party would have been 
entitled to recover, but the policy being different, the result was dif- 
ferent. A change was made, probably having its origin in that case 
and others like it—a change was made to meet that difficulty, and 
hence it is, perhaps, we have these policies phrased as they are 
before us. 

Now, to recur again to the proposition to which I adverted at the 
outset, to wit, that there is nothing here which in terms withdraws 
the protection against fire, although that fire should involve an ex- 
plosion. It seems to me that there would have been language to that 
effect if such had been the intention of the parties. The intention 
of the statute constitutes the law; the intention of the law-makers 
constitutes the law; the language may be within the letter of the 
statute and not within its meaning, and the language may be 
within its meaning and not within itsletter. That isa familiar prop- 
osition. If we can ascertain the intention and meaning of the parties 
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here, that constitutes the contract which it is the object of the court 
to carry out. 

Now, there is another ‘remark, perhaps rather hypercritical but 
proper in this connection to be made, and that is, according to the 
technical formality of the law of insurance this explosion cannot be 
recognized. It was a part of that fire, just as much a part of the fire, 
and admitted to be such, covered by the insurance, as if there had 
not been an explosion, by the general language, “insurance against 
fire.” If the exception had not been made, it would have been con- 
sidered (which was conceded at the argument) a part of the fire, and 
the policy would have been held, for the purpose of this view of the 
case, just as effectual, as it regards the effects of the explosion pro- 
duced by the fire, if the policy is now effectual with respect to fires 
produced by an explosion, upon which the language of the policy is 
express. 

Now, I think, under the circumstances of this case, that that view 
of the subject is entitled to very considerable consideration. . 

But there is another matter to be considered which has very great 
weight in the case. I am free to confess that, viewing this policy in 
its own light, I might doubt very much more than I do, but this sub- 
ject has been litigated very fully before a very able and learned judge 
—a great lover of the authorities, and perhaps as much influenced by 
them as any judge to be found. I refer to the district judge of Mich- 
igan. It seems he had no hesitation in coming to the conclusion that 
the insurers were liable under policies drawn like this, and for the 
purposes of this action identical with these in the cases before me. 
The same question was in several cases before the learned circuit 
judge of the Pensylvania Circuit, and, without the slightest doubt or 
hesitation, he ruled in the same way in a case involving the same 
question. And they were afterward before the district judge of this 
district, and he ruled in the same way. 

Now, I must say that under these circumstances, upon a mere 
doubt and technical criticism and objection, of the importance of 
those which have been urged upon my attention, I am not quite bold 
enough to overrule these adjudications. In my judgment, they de- 
cide the question before me. I do not mean that the views of these 
gentlemen are in any wise conclusive ; not at all; or that the same 
result would follow if a like adjudication had been made by one of 
my peers and brethren, or any number of them. But there is, doubt- 
less, a moral binding force in the very indications to which I have 
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adverted which gives them a sufficient amount of gravity in my judg- 
ment, and rightfully gives it to them, to turn the scale of this case in 
favor of the plaintiff, and judgment will be rendered accordingly. 


SUPREME COURT OF PENNSYLVANIA. 


ESTATE OF FRANKLIN T. MALONE, Deczaszp.* 


The policy was taken out by the husband, and subsequently kept in the safe 

of his firm. Afterwards ao firm became embarrassed and the creditors 

anted an extension through his representation as to the ownership. After 

is death his wife claimed that he had given the policy to her while still 

solvent by repeated verbal declarations. In a contest between the firm 
and the wife: 


Held, that any act showing not merely an intention to transfer, but that such 
intention was regarded as carried into effect without written evidence of 
the transaction, is sufficient to transfer a chose in action. 


Held, that g — inter vivos like gifts causa mortis, may be made by mere deliv- 
t 


ery of the evidence, and the delivery may be proved by declarations of the 
donor. 


Held, that if a valid gift be made, the husband may properly become the sub- 
sequent custodian of it in behalf of his wife. 


Exceptions sustained. 


This case arose on a claim of the wife of decedent that a policy of 
insurance taken out by the decedent had been given to her during 
his life, and while he was solvent, although it was subsequently kept 
in the safe of decedent’s firm. 


Penrose, J. 
Unless the uncontradicted testimony of six witnesses be rejected, 
it must be conceded that the decedent repeatedly, and in the most 
unequivocal and explicit terms, declared that he had given the policy 
of insurance, taken out by him shortly before his marriage, to his 
wife, and that it belonged to her. Nor can there be any doubt that 
these declarations related to the policy in the Travelers’ Life and 


* Decision rendered January 31, 1880. 
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Accident Company, of Connecticut, because that was the only one 
which existed at the time spoken of. 

It is not pretended that when the policy was taken out, or when it 
was so given (assuming that it was given) he was not perfectly sol- 
vent. This was in 1868 or 1869, and he did not become embarrassed 
until about 1879. The gift would have been valid as against existing 
creditors. It certainly cannot be questioned by subsequent credi- 
tors. See Townsend vs. Maynard, 9 Wright, 198 ;* Maglaughlin vs. 
Harlan, 37 Leg. Intel., 16. 

The declarations were made at the time of the gift, and continued 
to the date of his death—most of them being before he had become 
indebted. That the wife’s claim might be thus established is clear, 
both in reason and authority. See Hackney vs. Vrooman, 62 Barb., 
666 ; Gray’s Estate, 1 Barr, 327 ; Wesco’s Appeal, 2 Smith, 195. 

The declarations were against the husband’s interest, and were de- 
liberate, precise and consistent with each other. 

Nor was the evidence confined to mere declarations. There were 
also his acts. It was clearly shown that when he had been disabled, 
and moneys were paid to him under the terms of the policy, they 
were at once sent to his wife, not as a gift then made, but as some- 
thing already her’s. 

The right of the wife is denied. 1. Because there was no written 
evidence of assignment to her. 2. Because there was no direct evi- 
dence of delivery. 3. Because at the time of decedent’s death the 
policy was, and had been for a number of years preceding, in the 
fire-proof [safe] of the firm of which he was a member. 4. Because he 
had made representations to creditors with regard to his ownership 
of the policy by which they had been induced to grant an extension 
of the firm indebtedness. 5. Because premiums on the policy were 
paid by the firm ; and 6th. Because the widow, who is also the ad- 
ministratrix, had included it in the inventory and in the account. 

1. At common law, a chose at action was wholly incapable of be- 
ing assigned, for the reason that it was supposed that an assignment 
of what was not actually in the possession of the owner was an ille- 
gal act, in contravention of the rules against maintenance and cham- 
perty. 

A more liberal view was taken in equity, but even there, under the 
earlier decisions, an assignment without a valuable consideration was 
regarded as inoperative ; and it was supposed that a much greater 
degree of formality was required where a consideration was not 
wanting than in the transfer of a chose in possession. 2 Kent, 439. 
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Upon this subject, Judge Hare, in his opinion in Bond vs. Bunting, 
25 Smith, 213, says: “This course of decision seems to have been 
well founded in the peculiar doctrines of equity, and the relation 
which they bore to the common law. It can hardly be vindicated 
on the broad principles of jurisprudence. Itis a general rule that 
he who owns shall have the power to dispose. The jus disponendt 
should not be withheld, except for some sufficient cause, and on spe- 
cial grounds. 

“ What, if any thing, the grantor receives as an equivalent concerns 
him, and not society at large! The right to give is consequently as 
clearly incident to the right of property as the right to sell. Choses 
in action are as much within this principle as lands or chattels ; and 
yet, as they cannot be legally assigned, the refusal of equity to aid 
voluntary transfers rendered it impossible to give a chose in action.” 

The decision in that case was that a voluntary assignment of a pol- 
icy of insurance by a married woman, and without separate acknowl- 
edgment, was valid in the courts of Pennsylvania, where equity is 
part of thelaw. In affirming the judgment, Judge Sharswood says : 
“Tt is certainly the tendency of all modern authorities to maintain 
the general doctrine which may be stated as a formula, that when- 
ever a party has the power to do a thing (statute provisions being out 
of the way,) and means to do it, the instrument he employs shall be 
so construed as to give effect to his intention.” 

It is clearly shown by the American authorities, if not also by the 
English, that any act on the part of the owner of a chose in action, 
showing not only a present intention to transfer, but that he regarded 
himself as having carried such intention into effect, is sufficient, and 
that no written evidence of the transaction is required. 

It was held at an early date that gifts causa mortis of choses in 
action, as, for example, of a bond or of a policy of insurance, might 
be made by mere delivery. Wells vs. Tucker, 3 Binney, 366 ; Witt 
vs. Annis, 1 Ell. B. & S., 109 ; 33 Beav., 619. 

Later decisions have established the principle that there is no dif- 
ference in this respect between gifts causa mo tis and gifts inter vivos. 
Grover vs. Grover, 24 Pickering, 265; Hackney vs. Vrooman, 62 
Barbour, 650 ; Wing vs. Merchant, 57 Maine, 383 ; Camp’s. Appeal, 
36 Connecticut, 88. 

In all these cases it was decided that a valid gift of a chose in ac- 
tion might be made in/er vivos without writing, and by mere de- 
livery. 

And the same thing was decided in Pennsylvania, in Licey va. 
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Licey, 7 Barr, 251. In that case a gift of a bond was held invalid in 
the court below, on the authority of the statement in 2 Kent’s Com- 
mentaries, 439 (supra). The judgment was reversed in an opinion 
by Chief Justice Gibson, in which he remarks upon what is said by 
Chancellor Kent, and says that it does not apply to a gift of a chose 
in action in action perfected by delivery. 

The question can hardly be regarded as now an open one. 

2. With regard to the proof of actual delivery, it is not necessary 
that the witnesses shall have seen it take place. The bond or the 
note or the policy may have been at the time already in the custody 
of the donee, and in such case words indicating that the donor re- 
nounced all ownership would undoubtedly be sufficient. See Wing 
vs. Merchant, 57 Maine, 387. So, as we said by Lord Romilly, in 
Morgan vs. Mileson, Law Rep., 10 Eq., 475, cited by Judge Hare, 
in Bond vs. Bunting: “If the donor had said, ‘I undertake to hold 
the bond for you,’ that would have been a declaration of trust, though 
there had been no delivery.” See also Helfenstein’s Estate, 27 Smith, 
331. 

But the delivery may be proved by the declarations of the donor, 
just as the gift itself may be ; and when the donor declares that he 
had given at a previous time, and that the donee had then become 
the owner, it is implied that delivery, and indeed every other formal- 
ity necessary to create a complete gift, had taken place. The law al- 
ways presumes knowledge of its requirements. 

In this respect the case is clearly distinguishable from Trough’s 
Estate, 25 Smith, 115, where there was no evidence whatever of de- 
livery, and for that reason the supposed assignment never took effect 
at all. 

Apart from these declarations, however, some of the witnesses tes- 
tify to having actually seen the policy in the custody of the wife. 
There is, therefore, independent evidence of delivery. 

If a valid gift was made, it is of no importance, as between hus- 
band and wife, that the former subsequently became the custodian. In 
such case he holds as trustee without the right to divest his wife’s 
ownership. Hamill’s Appeal, 36 Legal Intelligencer, 150. 

4. 5. It is undoubtedly true that in 1876, when the decedent’s firm 
became embarrassed, he did make representations as to his owner- 
ship of this policy, by which creditors of the firm were induced to 
grant an extension. How far, as against these creditors, the wife 
could assert his title, is a question which need not be considered, for 
the reason that no claim is made by them. The persons who deny 
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her right are the surviving members of the firm themselves, who are 
not shown to have been misled or in any manner prejudiced by rea- 
son of the representations, or by the decedent’s custody of the policy; 
nor had any credit been given to him by them on account of any sup- 
posed ownership. The gift to his wife had taken place several years 
before the formation of the partnership ; and that. he was the debtor 
partner did not appear until the settlement of accounts after his death. 
It was not in his power to divest the ownership which he had con- 
ferred upon her. Ellison vs. Ellison, 6 Ves.,656 ; Lewin on Trusts, 
*99, 100 ; Perry on Trusts, § 104; Hill on Trustees, *88 ; Fortesoue 
vs. Barnett, 3 M. & K., 36 ; Grover vs. Grover, 24 Pickering, 265-6. 
He could not have assigned the policy to his firm, and it is not pre- 
tended that he attempted to do so. It is immaterial therefore that 
the premiums were in some instances by the firm. Such payments 
could only make the firm creditor to the amount advanced, and would 
give no interest in the policy itself. One of the witnesses called to 
resist the claim of the wife testified as follows: ‘“ When Frank paid 
the last premium on the ‘Traveler’s’ policy in July or August, 1877, 
he came into my father’s office with the notice of premium due, and 
said : ‘Pap, I suppose you want this paid,’ showing him the notice. 
My father looked at it and said: ‘ Yes, I suppose you will have to 
pay this, as the creditors understand that this and my insurance are 
for their benefit.’ ” 

There is nothing in this to weaken the claimant’s case. On the 
contrary, it would seem to show, not that the firm regarded the pol- 
icy as a firm asset, but that payment was made because its creditors 
had been led to suppose that it was. And that the father or other 
members of the firm were not aware that the decedent was not the 
real owner, if such were the case, is a matter of no consequence. 

Nor can we agree to the suggestion that, notwithstanding a gift to 
the wife, the policy became dead, so far as she was concerned, unless 
she made payment of subsequent premiums. Of course, if the pre- 
miums had not been made all, it would have become dead ; but as 
they were, it is preserved for her benefit by the express provisions of 
the Act of 15th of April, 1868, (Purd., 802.) 

6. The only remaining point is as to the effect of having included 
the policy in the inventory and account. 

It was fully proved that the inventory and account were prepared 
under a mistake of fact and a misapprehension as to the legal rights 
of the accountant. Under these circumstances, the doctrine of 
McBride’s Appeal, 22 Smith, 450, haa no application. There is no 
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estoppel, and the mistake may be shown and corrected. Miller’s 
Appeal, 3 Norris, 391. 

To operate as an estoppel in pais it would have to be shown that 
the parties now denying the wife’s ownership had, by reason of the 
mistake which she had made, been misled and induced to do some- 
thing which they would otherwise not have done. No such proof 
was given. 

Upon the whole, we think that a valid gift of the policy of insur- 
ance in question by the decedent to his wife was fully established, 
and that the application of the latter to correct her account as ad- 
ministratrix should have been granted. 

The exceptions are therefore sustained. Counsel will prepare a 
decree accordingly. 


Annotations or. the above case by the Editor of the Insurance Law Journal. 


As between a husband and wife the same formalities are not essential to 

erfect a gift or assignment as between strangers. ‘In view of the peculiar 
relations existing between the two, the law will presume a completed gift 
although there may have been no actual or strictly speaking constructive 
possession of the instrument. Possession by the huband has been said to _ 
be possession by the wife. It is otherwise as between strangers. The evi- 
dence must be such as to show a completed assignment in which actual or 
constructive possession of the instrument itself is of the first importance. 
If A retains in his own possession and control a policy assigned by him to 
B., the latter never having acquired actual possession of the instrument, the 
rights of the latter are liable to be defeated by innocent third parties claim- 
ing an interest through B. 

Still in the case even of the wife the evidence must be sufficient to estab- 
lish the fact of a completed gift, not a mere intention to donate which had 
never been carried into effect, and further that the actual retention of the 
instrument by the husband was simply as a custodian for the wife. The es- 
sential point is that less formality is needed to establish a gift in the case of 
the wife than in the case of a stranger. 

The policy belonging to that class of choses in action, which are not ne- 
gotiable, is governed by the general rules applicable to non-negotiable in- 
struments. Most prominent among these is that mere possession does not 
necessarily imply title, and innocent third parties acquire no greater rights 
than their assignors or vendors possessed. Such third parties accept at their 
peril. They are put on inquiry as to the actual ownership. This principle 
however, is subject to such modifications as may arise from the operation of 
another ; to-wit, that the owner of a non-negotiable chose in action, who 
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through laches permits it to be made a means of deceiving others, is estop- 
ped from alleging his claims. 

In the case above a distinction is drawn between the claims of the firm 
and those of outside creditors. With regard to the former they could not 
allege any injury from the mis-representations of the husband as to the 
ownership. A dispute with the wife therefore resolved itself into a mere 
question of a completed gift. The dispute was not essentially different from 
a contest between the wife and the personal representatives of the husband 
over a policy found among his effects. Hud the contestants been creditors, 
who had been misled by the policy, as intimated by the court, a stronger 
ease would have been presented, and the evidence of a completed gift might 
have been subject to a more rigid scrutiny. 

The special circumstances of each case are generally controlling in the 
application of these principles. In some possession has been adjudged es- 
sential ; in others the title has been recognized and enforced against adverse 
possession, asgin the assignment by a wife under duress ; but the controlling 
principle regarding non-negotiable evidences of debt is that the purchaser 
or assignee takes at his peril. 





COURT OF APPEALS OF MARYLAND. 


Apri. Term, 1880. 


THE BEN. FRANKLIN INS. CO., OF PENNSYLVANIA, 


vs. 


JAMES R. GILLETT.* 


A non-resident of Maryland may sue a foreign corporation in the courts of that 
state after it has withdrawn from the State, in case of a policy issued in the 
State on property situated within the State. 


The general agent was informed that the property was leasehold, but through 
a mistake failed to su describe it in the policy, as required by its terms. 
The error was not discovered until after the loss. 


Held, that the company was estopped to set up the error of the agent, in avoid- 
ance of liability. 


Held, that in such case a court of equity will reform the policy to conform with 
the intention of the parties, and decree payment. 


Order and decree affirmed. 


Rosrson, J. 

The defendant is a foreign corporation, but was, at the time of is- 
suing the policy now in controversy, doing business in this State, and 
H. G. Stewart & Co. were their general agents for the transaction of 
insurance business. The plaintiff was a citizen of Virginia, and the 
property insured is situated in that State. The policy was issued in 
the city of Baltimore, on the 20th of June, 1877, and mailed to the 
plaintiff at Norfolk, Virginia, and the property was destroyed by fire 
on the 24th March, 1878. In January, 1878, more than two months 
before the loss, under this policy, the defendant corporation withdrew 
its agency from this State, and from that time ceased to do business in 
the State. The process in this case was served on Jesse K. Hines, In- 


“@ Opinion filed June 30, 1880. 
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surance Commissioner for this State, and also on H. G. Stewart, the 
former agent of the company. 

The question presented by the demurrer is, whether the defendant, 
under these circumstances, can be sued in this State? and this depends 
upon the construction of sections 209 and 211 of chapter 471, act of 
1868, and chapter 358, section 33, of the act 1872. The act of 1868 pro- 
vides that any foreign corporation doing business in this State shall 
be deemed to hold and exercise franchises in this State, and shall be 
liable to suit in any courts on any dealing or transaction therein, and 
that process may be served on the president, directors, manager, or 
other officer of such corporation. Sections 209 and 211. Section 211 
provides that any person not a resident of the State may sue any for- 
eign corporation doing business in this State, where the cause of 
action has arisen or the subject of the action shall be situated in this 
State, and that process may be served as above stated. The privilege 
to sue foreign corporations doing business in this State, upon policies 
issued in the State, is thus expressly conferred upon non-residents by 
the statute ; and had the defendant corporation continued to do busi- 
ness here, the right of the plaintiff to bring this action could not be 
questioned. The question, however, in this case is whether this right 
exists after the company has ceased to do business in this State, and 
after it has withdrawn its agency. 

The act of 1868 provided, as we have seen, that a non-resident might 
sue a foreign corporation doing business in this State, upon policies 
issued here, and it provided also how and upon whom process should 
be served. No provision, however, was made for the service of pro- 
cess in the event of the withdrawal by the company ofits agency, and 
it was to meet this contingency that section 30, chapter 106, act of 
1878, passed. It provided that no foreign insurance company shall 
do business in this State until it has filed with the Insurance Commis- 
sioner a written stipulation, agreeing that any legal process affecting 
the company, served on the Insurance Commissioner, or the party 
designated by him, or the agent specified by the company, shall have 
the same effect as if served on the company within the State, and if 
the company shall cease to maintain such agent in this State so desig- 
nated, such process may be served on the Insurance Commissioner. 
Here, then, is an express provision in the first place that the company 
shall agree that process shall be served upon either of certain parties 
therein specially designated, and should the company withdraw its 
agency, then in that event process should be served on the Iusurance 
Commissioner. 
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No distinction is made between residents and non-residents, and had 
the section stopped here, no question could have arisen as to the right 
of the plaintiff to sue the defendant after the withdrawal of its agency, 
but it is supposed that this right cannot exist consistently with the 
remaining part of the section, which says that so long as any liability 
of the stipulating company to any resident of this State continues, 
such stipulation cannot be revoked or modified, except that a new one 
may be substituted, etc. Here is no doubt an express reservation in 
behalf of resident policy-holders ; but there is no reason why this re- 
servation should be held to limit and restrict the broad and compre- 
hensive language of the preceding part of the section, and especially 
in view of the policy of the previous legislation to make foreign cor- 
porations liable to suit in this State, upon all policies issued in the 
State, whether to residents or non-residents. We think, upon a fair 
and reasonable construction of the act of 1878, taken in connection 
with the previous acts on the subject, the complainant in this case 
had the right to sue the defendant corporation, even after the with- 
drawal of its agency, and that the process was properly served upon 
the Insurance Commissioner of the State. The demurrer, therefore, 
to the defendant’s plea, was properly sustained. We come now to 
the merits of the defence, if there can be any merit in such a defence. 
It appears that the general agent of the company made application in 
person to the complainant to insure the property mentioned in the 
policy, and after some conversation in regard to the rates, the nature 
and character of the property, it was finally agreed that the defendant 
would insure the property for loss against fire for one year, in con- 
sideration of forty dollars, which sum was paid to the agent. In this 
conversation the complainant expressly told the agent that the build- 
ing stood upon leased ground, and the nature and character and 
amount paid as ground rent was fully discussed. The agent returned 
to Baltimore, made out the policy, and mailed it to the complainant, 
by whom it was received, and having entire confidence in the good 
faith of the agent, without reading it, he put it away with other poli- 
cies in his safe. It was not until after the destruction of the property 
by fire, and the objection made by the defendant to the payment of 
the loss on that ground, that the complainant found that the property 
was not described in the policy as leasehold property, as required by 
the terms of the policy. H. G. Stewart, the general agent of the de- 
fendant, admits that the complainant told him that the property was a 
leasehold, and stated the amount of rent paid, and that he was to de- 
acribe it as such in the policy ; that the mistake in regard to the de- 
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scription of the property was his mistake and not that of the com- 
plainant. The law is well settled where the general agent of a com 

pany is entrusted with the power to make and issue policies, and the 
insured fully and frankly discloses all facts material to the risk, and 
the agent in making out the policy through fraud or mistake fails to 
state such facts, such error or fraud on the part of the agent cannot 
be relied on by the company in avoidance of the policy, and a Court 
of Equity, upon application, will reform the policy so as to make it 
express the real contract between the parties. Insurance Company vs. 
Wilkinson, 13 Wall., 222 ; Insurance Company vs. Mahone, 21 Wall, 
152 ; Savings’ Bank vs. Charter Oak Company, 31 Conn., 51 ; Rowley 
v. Empire Insurance Company, 36 N. Y., 550 ; Columbia Insurance 
Company vs. Cooper, 50 Penn., 331 ; Masters vs. Madison Insurance 
Company, 11 Barbour, 624; Beck vs. New London Insurance Com- 
pany, 22 Conn., 575. The proof in this case shows that the agent was 
authorized to make out the policy in question ; that he was fully in- 
formed in regard to the nature and character of the property ; that 
the omission to describe it as leasehold was his mistake, and that the 
complainant relying upon him to make out the policy gorrectly did 
not discover the mistake until after the loss of the property. Under 
such circumstances as these, the court was right in reforming the 
policy so as to make it express the contract of the parties, and in de- 
creeing that the defendant should pay to the complainant the amount 
to which the proof shows he was clearly entitled under it. For these 
reasons the order of March 14th, 1879, and the final decree of 19th 
November, 1879, passed in this case, from which these appeals re- 
spectively were taken, will be affirmed. 

Order and decree affirmed. 
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SUPREME COURT OF INDIANA. 


November Term, 1879. 


Appeal from Elkhart Circuit Court. 


MARGARET BEHLER 
vs, 


GERMAN MUTUAL FIRE INS. CO 


The delivery of the policy is a waiver of a requirement that a premium note 
shall be given before it shall be delivered. 

A by-law of a mutual company prohibiting the insurance of buildings used for 
illegal purposes and requiring the agent to insist upon the removal of the 
danger or cancellation of the policy does not render such policy void. 

The change of use from a hotel to a house of ill-fame is not an increase ofjrisk, 
and the illegality of the use does not relieve the insurer. 


Where the by-law requires the consent of the directors to other insurance, the 
agent has no right to give such consent. 


Insurance in an unauthorized company is valid other insurance. 
Judgment affirmed. 


Bipptg, J. 

Suit brought by Peter Behler, now deceased, of whose estate the 
present appellant is the administratrix, against the appellee, on a pol- 
icy of insurance against fire. The third paragraph of the defend- 
ant’s answer is in the following words: “ And said defendant for a 
further answer says that it is » corporation created under that part of 
the statute of the State of Indiana, providing for the incorporation 
of insurance companies, approved June 17, 1852, and was incorpora- 
ted as, and ever since has been, a mutual fire insurance company, and 
one of the provisions of the law is that the party to be insured shall 
execute a premium note, and when the note is executed and the pol- 
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icy issued to him, he thereby becomes a member of said company. 
It is also provided in the articles of association which are attached 
to and form a part of the policy sued on as follows: “ Every one be- 
coming a member of this company by insuring therein, must de- 
posit his premium note for an amount to be fixed by the directors 
before he receives his policy. 

“Not less than five per cent of this note must be paid at once to de- 
fray the current expenses, and the balance of the note deposited 
shall be payable either in whole or in part at any time when the di- 
rectors deem it necessary for the payment of losses and expenses.” 

And defendant further says, that amongst the by-laws of defend- 
ant, which are in the German language, which are a part. of the policy 
sued on, and attached thereto, is article or section eight, (8), which 
when translated, reads as follows : 

“Section 8. Every policy becomes valid at 12 o’clock at noon of the 
day of its date, provided that the insured has executed his premium 
note, and made the first payment thereon.” 

And this defendant avers that by the written items of the said pol- 
icy of insurance contained upon the face thereof. It was stipulated 
that said policy was issued in consideration of a premium note of one 
hundred and eighty dollars, which the plaintiff promised to execute, 
and defendant further says that said plaintiff never executed any 
premium note as required by the law and by the policy, articles of 

association, and by-laws of said company, all of which are in the Ger- 
man language ; that he was required by the directors, and by the 
laws, policy, articles of association and by-laws of the company to ex- 
ecute a premium note for one hundred and eighty dollars, ($180,) 
but said plaintiff never executed a premium note for that or any 
other amount, and defendant makes a true copy truly translated of 
the policy sued on, also the articles of association and by-laws of the 
said company, truly translated, and has attached and made part of 
said translative policy a part hereof; and defendant says that said 
policy sued on was never in force and effect, and was, and is null and 
void. 

The ninth paragraph of answer is in the following words : 

“9. The defendant for further answer to the plaintiff's complaint in 
this behalf says: That at the time of the issuing and delivery of said 
policy of insurance mentioned in plaintiff's complaint, the said plain- 
tiff represented and warranted that the building upon which said in- 
surance was written, was used for a hotel and for no other purpose ; 
that after said policy was written, and before and at the time the said 
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building was destroyed, the said house was suffered to become a 
public nuisance by being openly and notoriously used for a house of 
prostitution ; that numerous lewd persons were accustomed to, and 
permitted to congregate at, and remain in said house, and whilst so 
in said house, been permitted by this plaintiff and his tenants, to use 
the rooms therein as places of prostitution ; that the said plaintiff 
permitted persons to carry on in said building the unlawful business 
of selling intoxicating liquors in a less quantity than a quart ata 
time, without being thereunto duly licensed according to law ; and 
defendant shows that by reason of the premises the risk and hazard 
of said building was greatly increased, and by reason of said unlaw- 
ful business, said fire occurred which destroyed said building. 

That the defendant had no knowledge that‘any other business than 
that of keeping hotel that was being carried on in said house, there- 
fore, etc.” 

Aseparate demurrer upon the ground of want of facts alleged, was 
overruled to the third and to the ninth paragraphs of answer as 
above pleaded. 

The plaintiff then filed numerous paragraphs ‘of reply to the third 
and ninth paragraphs of answer, to each of which {a separate de- 
murrer, alleging a want of facts, was sustained. The plaintiff re- 
served exceptions to the various rulings of the court, and stood by 
the pleadings, whereupon the court rendered judgment in favor of 
the defendant. Appeal. 

1. As to the third paragraph of answer: The delivery of the wb 
icy to the insured after its execution by the insurer as averred in 
the complaint was a waiver of the condition precedent—a warranty, 
as it is sometimes called in insurance law, of requiring the premium 
note of the insured to be delivered before the policy would take ef- 
fect, and affords no ground of defence against the policy. Angell on 
Ins., sec. 142 and sec. 343. This principle is fully recognized in the 
case of the Kentucky Mutual Ins Co. vs. Jenks, 5 Ind., 96, and we 
think fully established by the following authorities: Grant vs. Lex- 
ington Fire, Life and Marine Ins. Co., 5 Ind., 23; Bone vs. Rising 
Sun Ins. Co., 20 Ind., 103 ; New England Fire and Marine Ins. Co. 
vs. Robinson, 25 Ind., 536 ; New England Mutual Life Ins. Co., 32 
Ind., 449 ; United Life Fire & Marine Ins. Co. vs. President and Di- 
rectors of the Ins. Co. of North America, 42 Ind., 588 ; Lightbody 
vs. N. American Ins. Co., 23 Wend., 18 ; Michigan State Ins. Co. vs. 
Lewis, 30 Mich., 41 ; Ins. Co. vs. Webster, 6 Wall., 129 ; N. F. Fire 
& M. Co. vs. Schettler, 38 IL, 166 ; Reaper City Ins. Co. vs. Jones, 
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62 Tll.. 458 ; Fisk vs. New England Marine Ins. Co., 15 Pick., 310 ; 
Rochue vs. Williamsburgh City Ins. Co., 35 N. Y., 131 ; Pratt vs N. 
Y. Central Ins. Co., 35 N. Y., 505 ; Paton vs. Medina Mutual Fire 
Ins. Co., 20 Ohio, 529; Phenix vs. Cal. Co. Mutual Ins. Co., 18 N. 
¥., 392. 

As to the waiver of a condition precedent generally, see the fol- 
lowing cases: Bryan vs. Forshee, 3 Blackfd., 316 ; Pickens vs. Bag- 
all, 11 Ind., 295 ; Swank vs. Nichols, 22 Ind., 198 ; :Parks vs, Evans- 
ville, Indianapolis and Cleveland Straight Line R. R. Co., 23 Ind., 
569 ; Hardy vs. Stone, Ib., 599 ; Davar vs. Caldwell, 29 Ind., 498 ; 
Hamlin vs. Lovvitt, 36 Ind., 141 ; Blair vs. Hamilton, 48 Ind., 32. 

2. There is nothing in the policy in this case prohibiting the in- 
sured from changing the business conducted in the building insured 
from that of hotel keeping to any other pursuit. The only stipula- 
tion touching any such charge is found in section 7 of the by-laws, 
in these words : “Buildings used or occupied for illegal purposes, 
(as for houses of ill-fame,) or property contained in such buildings, or 
directly endangered by them, are not allowed to be insured. If 
buildings previously insured are appropriated to such uses during 
the time of insurance, the agent must either insist upon the re- 
moval of the dauger or cancellation of the policy.” 

By the fair meaning of this by-law, it was the duty of the agent 
of the insurer to ascertain whether the property, after insurance, 
been put to an illegal or immoral use or not, and, if so, the conse- 
quence was not the forfeiture of the policy, but it then became the 
duty of the agent to “insist upon the removal of the danger, or can- 
cellation of the policy.” There is no averment in the ninth para- 
graph of answer, that the agent performed either of these duties. 
The averment in the paragraph in reference to the misconduct of the 
insured—“ that by reason of the premises the risk and hazard of 
said building was greatly increased, and by reason of said unlawful 
business, said fire occurred which destroyed said building,” is not an 
averment of facts, but the mere conclusion of the pleader from mis- 
stated facts, and amounts to nothing in a pleading. We cannot per- 
ceive how the use of the building for prostitution would be more 
likely to endanger it to fire, than if it were used for the accomoda- 
tion of guests as a hotel ; nor how the illegal sale of intoxicating liq- 
uors was any more dangerous to the building than if they had been 
sold legally under a license ; nor, indeed, how the sale of intoxicat- 
ing liquors within the building would endanger it all. Neither pros- 
titution nor the illegal sale of intoxicating liquors would subject the 
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building to a fire that would burn it down. If the building became 
@ nuisance after it was insured, or was used for the purpose of pros- 
titution or for the illegal sale of intoxicating liquors, it is presumed 
that the law is capable of redressing all the wrongs done thereby, of 
protecting the injured and punishing the guilty ; at least we know of 
no principle of law by which the insurer can avoid a policy on ac- 
count of the illegal or immoral conduct of the insured, when such 
conduct in no way affects the legal rights of the insurer. The law 
provides no means by which one person can profit by the illegal or 
immoral conduct of another. Nor will the negligence, carelessness 
or misconduct of the insured in reference to the building, unless 
coupled with the intention of destroying the building by fire, avoid 
the obligation of the insurer upon the policy. This question was 
carefully considered by this court recently in the case of Franklin 
Life Ins. Co. vs, Humphrey, 65 Ind., 549. 

The following cases also support our views: Chandler vs. Wor- 
cester Mutual Fire Ins. Co., 3 Cush., 328 ; Walthis vs. Merchants’ 
Louisville Ins. Co., 11 Peters, 213 ; Columbia Ins. Co. vs. Lawrence, 
10 Peters, 507; Grant vs. Howard Ins. Co., 5 Hill, 10 ; Gates vs, 
Madison County Mutual Ins. Co., 1 Sellers, 469 ; Hoffman vs. Aitna 
Fire Ins. Co., 32 N. ¥., 405; Rumley vs. Empire Ins, Co., 36 N. Y., 
550 ; Campbell vs. Merchants’ and Farmers’ Mutual Fire Ins. Co., 37 
N. H., 35 ; Niagara Fire Ins. Co. vs. DeGraff, 12 Mich., 124 ; Peoria 
Fire and Marine Ins. Co., ib., 202 ; Commercial Ins. Co. vs. Spank- 
neble, 52 Ills., 53. 

Having thus held the third and ninth paragraphs of answer insufii- 
cient, itis unnecessary to examine the questions arising upon sustain- 
ing demurrers to the replies to the same paragraphs. 

3. The fourth paragraph of answer sets out a by-law of the com- 
pany declaring that, should any one have insured property in this 
and another company, the policy of this company shall be void, ex- 
cept such double insurance is with the knowledge and consent of the 
directors, and is endorsed on the policy of insurance ; and avers that 
in violation of said by-law, the defendant insured the same property 
in “The Phenix Insurance Company of Brooklyn, New York, to the 
amount of one thousand dollars, all of which is duly pleaded.” 

The third paragraph of reply to the fourth paragraph of answer 
avers that the agent of the defendant consented to allow the plaintiff 
to take out a second policy on the property, which was not endorsed 
on the first policy because of the neglect of said agent. 

This reply is pleaded at great length, and with much particularity, 
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but it is not substantial. The agent of the defendant under the by- 
law, had no authority to consent toa second policy, and thereby bind 
the company, and his neglect to endorse it upon the first policy will 
not excuse the plaintiff’ The Stark County Mutual Ins. Co. vs. Hurd, 
19 Ohio, 149 ; Forbes vs. Agawaine Mutual Fire Irs, Co., 9 Cush., 
470; President, Directors, etc., of Worcester Bank vs. Hartford Fire 
Ins. Co., 11 Cush., 265; Caudary Tool Co. vs. Hudson River Ins. 
Co., 12 Cush., 144 ; Rudar vs. American Mutual Ins. Co., ib., 469 ; 
Hall vs. Mechanics’ Mutual Fire Ins. Co., 6 Gray, 169. 

The ninth paragraph of reply to the fourth paragraph of answer 
avers that at the time the said Phenix Insurance Company issued 
said policy, it had not complied with the statute authorizing it to 
transact business within this State—all of which is well pleaded un- 
der the act of December 21, 1865, 1 R. S., 1876, 594. See also 1 R. 
S., 1876, 373. 

It is claimed under this reply that the policy is void for non-com- 
pliance with the statute by the company, and being void, it is the 
same as if no second policy had been taken. This questiou was fully 
and carefully examined by Perkins, J.,in the case of the Walter 
A. Wood Mowing Machine Co. vs. Caldwell, 54 Ind., 270, wherein it 
was held that an answer setting up the non-compliance by a foreign 
corporation with our statute, was in the nature, in a plea in abate- 
ment superceding the right of action until the company had com- 
plied with the statute. The thorough examination of the question in 
the case cited relieves us from an extended examination in this case. 
To hold that a policy issued by a foreign insurance company to a 
citizen of this State, and premium notes made to them, were void on 
@ non-compliance with the statute, would enable the foreign company 
to issue their policy, obtain what premiums they could, then avoid 
the policy by their own act. Such cannot be the fair intention of 
the statute. There is a clear difference between a case where a cor- 
poration plead its want of power to avoid its own obligation when 
it has received a benefit, and one where its want of power is pleaded 
against it to prevent it from obtaining a benefit without performing 
its own obligation. In one case the rule protects right, in the other 
prevents wrong ; and that both are made consistent with the funda- 
mental principle in jurisprudence ; that no one shall take advantage 
of his own wrong. For the illustration of this principle, see the case, 
of the Board of Commissioners of Tippecanoe County vs. Lafayette, 
Bloomington and Muncie R. R. Co., 50 Ind., 85. The second policy 
not being void, the reply is insufficient. American Ins. Co. vs, 
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Henly, 60 Ind., 515; Daily vs. National Life Ins. Co., of the United 
States of America, 64 Ind., 1. 

The fourth paragraph being sufficient, and the replies to it insuffi- 
cient, the judgment is right, notwithstanding we have held the third 
and ninth paragraph of answer insufficient. 

The judgment is affirmed at the costs of the appellant. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas of Westmoreland County. 


CITY INS. CO., or Pirrssureu, 
vs. 


DAVID BRICKER.* 


In an action ona policy of insurance to recover for a loss by fire, the court 
charged the jury, iter alia: “ But this paper, [the application, ] is drawn 
up in lead pencil, and purports to contain the statements made by Bricker, 
and taken down by the agent at the time the policy was spoken of in the 
oftice. It is an application on its face, not to the City Insurance Company, 
but to the Fire Association of Philadelphia; that may have been a mistake, 
perhaps, but we mention that fact to bear us out in saying that the paper 
was not looked upon as a formal application, but simply taken as a memo- 
randuin.” 

Held, to have been error; that if the paper was but a memorandum drawn for 
the convenience of the agent of the company it was not reasonable that it 
should have been signed by the assured. 


This was an action brought by the defendant in error on a policy 
of insurance to recover for a loss by fire, and there was a verdict and 
judgment thereon against the company for $500. The policy con- 
tained the following condition : “It is a condition of this policy of 
insurance, that if an application, survey, plan or description of the 
property herein insured is referred to in this policy, such application, 
survey, plan or description, shall be considered a part of this contract 


~.*,Opinion filed Nov. 10, 1879., From Pittsburgh Legal_Journal. 
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and a warranty by the assured ; and any false representation by the 
assured of the condition, situation, or occupancy of the property, or 
any omission to make known every fact material to the risk, or an 
over-valuation, or any misrepresentation whatever, either in a written 
application or otherwise, shall avoid the policy.” 

The only error complained of in this appeal is contained in the ex- 
tract printed below in brackets from the charge of the court. After 
telling the jury that “whether the plaintiff, wilfully misrepresented 
the value of the property, or honestly believed the property to be 
worth fifteen hundred dollars, and the fixtures worth two hundred 
and fifty dollars at that time—whether the representations were false 
or true in his belief, there being a warranty, if the same turned out 
to be false, that there can be no recovery,” the court said : 

“Reading this policy as carefully as we can, and taking into con- 
sideration all the facts in the case, we are not inclined to look upon 
the paper which they say is the application, as a part and parcel of 
this policy of insurance. It is true that, in the body of the policy it- 
self, an application No. 15,515 is referred to. If the application were 
a formal, properly prepared paper, drawn up to make it a part of 
this policy, the defendants would be entitled to the warranty as set 
forth in this policy. But when we come to look at the paper which 
purports to be the application, under all the evidence in the case, we 
are inclined to think that at the time this paper was made out, it wag 
looked upon as a mere memorandum, lacking the ingredients of a 
formal application—so formal that it would become a part and parcel 
of this policy of insurance. 

‘‘This policy itself is very formal, carefully prepared, properly 
signed, and bears the seal of the company. But this paper is drawn 
up in lead pencil, and purports to contain the statements made by 
Bricker, and taken down by the agent at the time the policy was 
spoken of at the office. It is an application on its face, not to the 
City Insurance Company, but to the Fire Association, of Philadel- 
phia. That may have been a mistake, perhaps, but we mention this 
fact to bear us out in saying that the paper was not looked upon as 
a formal application, but simply as a memorandum. When Bricker 
called on Smith in his office, he took his lead pencil and this printed 
blank of a different company, and made a memorandum of the rep- 
resentations and declarations of Bricker. The paper was not signed 
at that time, but was signed at the time the price of the policy was 
paid and the policy was lifted. Therefore, from the paper itself, and 
from the testimony of Smith, we are not inclined to look upon this 
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paper as a formal application, but simply asa memorandum made by 
the agent of the company at the time the policy was procured, or at 
the time the insurance was taken.” 


Messrs. Epcar and Franx Cowan, and G. L. B. Ferrermay, for 
Plaintiff in Error. 
Messrs. J. F. Wentume and McArrrz & Arxinson, for Defendant in 


Evror. 


' Gorpon, J. 

There is but a single point in this case : that, however, is a material 
one. The learned judge of the court below, when speaking of the 
application says : 

“ But this paper is drawn up in lead pencil, and purports to contain 
statements made by Bricker, and taken down by the agent at the 
time the policy was spoken of at the office. It is an application on 
its face, not to the City Insurance Company, but to the Fire Associ- 
ation, of Philadelphia. That may have been a mistake, perhaps, but 
we mention this fact to bear us out in saying that the paper was not 
looked upon as a formal application, but simply as a memorandum.” 
We cannot assent to this conclusion. True, it was drawn in pencil, but 
as wills, notes, etc., may be drawn in pencil (Meyers vs. Vanderbelt, 
3 Nor., 510) we can see no good reason why an application for insur- 
ance may not be drawn in the same manner. It is also true that it 
was written in the blank form of another company, but its identi- 
fication was unmistakable from the number endorsed upon it, and 
from the property proposed to be insured. Surely, Bricker, with the 
policy in his possession, could not be mistaken as to what the appli- 
cation was intended to cover. In that policy was a reference to the 
application by number, and if he could mistake or overlook that, he 
could neither mistake nor overlook the fact that in the policy he had 
an assurance of the same goods mentioned in the application. Know- 
ing this, and having had ample time and opportunity to acquaint 
himself with the contents of the policy, he signed the paper under 
consideration, and so covenanted with the company that his exposi- 
tion of the facts and circumstances therein set forth were true. 

Furthermore, it is not reasonable that if the paper was but a mem- 
orandum, drawn for the convenience of the agent, it should have 
been signed by Bricker. This act certainly meant an adoption by 
him.of that paper for some purpose, and that purpose could have 
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been none other than that expressed in the instrument itself ; that is 
to say, to bind the applicant to the truth of his own allegations. 
The judgment is reversed, and and a new venire ordered. 


SUPREME COURT OF PENNSYLVANIA. - 
Error to Common Pleas of Susquehanna Co. 


ODD FELLOWS MUTUAL LIFE INS. CO. 
vs. 


ROHKOPP.* 


In an action on a life policy containing a provision avoiding the policy in case 
the assured should ‘‘ become so far intemperate as to seriously or perman- 
ently impair his health or produce delirium tremens,” expert testimony that 
the amount of liquor drunk during his lifetime by the assured was sufticient 
to seriously impair a man’s health is incompetent, the issue being: Was the 
assured’s health seriously or permanently injured by drink, and not the ef- 
fect of a given amount of liquor upon mankind generally. 


Debt on a policy of life insurance on the life of Ernest Rohkopp | 
deceased, in favor of his wife, the plaintiff. On the trial the plaintiff 
put in evidence the policy dated September 16, 1872, which contained 
a clause avoiding the policy if the assured should “become so far 
intemperate as to seriously or permanently impair his health or in- 
duce delirium tremens,” and proved the death of the assured. The 
defendant gave evidence of intemperate habits on the part of the 
deceased, tending to permanently and seriously impair his health, 
subsequently to the date of the policy, and offered to show that the 
deceased was an habitual drunkard prior to 1872, and had then a 
fixed appetite for drink, which had, however, not then seriously im- 
paired his health, to be followed by expert testimony, to show that 
the amount taken before and after the execution of the policy was 
© Decision rendered May 3, 1880. From the Reporter. == = sstS~S~S 
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sufficient to seriously impair a man’s health ; and to show that from 
1872 to the time of his death he presented the appearance of a drink- 
ing man. These offers were rejected. Verdict and judgment for 
plaintiff. The defendant took this writ, assigning for error, infer alia, 
the rejection of the above offers. 


Lirries, Buaxesty & Auuen, for Plaintiff in Error. 


McCottom & Watson, contra. 

The health of the decedent prior to September 16, 1872, was im- 
material. An offer immaterial in part may be rejected as a whole. 
Sennett vs. Johnson, 9 Barr, 337; Wharton vs. Douglass, 26 P. F. 
S., 273. The evidence as to appearance was not the best evidence, 
and the case was not a proper one for expert testimony. Bliss Life 
Ins., 645, 646. 


Mexrcor, J. 

The whole defence arises under the clause in the policy, “if he be- 
come so far intemperate as to seriously or permanently impair his 
health or induce delirium tremens, then this company shall not be 
liable.” Thus no degree of intemperance was sufficient to defeat a 
recovery unless it had the effect “to seriously or permanently impair 
his health or produce delirium tremens.” Any less effect was insuffi- 
cient. No offer to prove that Rohkopp’s intemperance produced any 
such effect was rejected. The rejected offer shows that the com- 
pany did not consider habitual intemperance any ground for re- 
fusing a risk. The offer did not propose to show that he there- 
after became so intemperate as to either seriously or permanently 
impair his health, but to show by experts that the amount he had 
drunk before and afterwards was sufficient to seriously impair a 
man’s health. The capacity of persons to drink liquor is so un- 
equal, and the effect is so different on different individuals, that it 
by no means follows that a quantity sufficient to effect some other 
man’s health had the same effect on the health of Rohkopp. The 
question in issue was, did his intemperance so affect him? The 
court permitted the plaintiff in error to give all the evidence offered 
of Rohkopp’s intemperate habits and the effect on him. That he 
was habitually intemperate was not denied. The contention was 
whether the effect was such as to bring him within the clause of 
the policy which would prevent a recovery. Possessing a consti- 
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tution which habitual intemperance for years had been unable to 
seriously injure, showed a capacity to withstand its action that 
justly confined the evidence to the effect the liquor had on him. 
The second assignment is to the rejection of evidence of his ap- 
pearance, to be supplemented by the evidence of an expert that 
such were the symptoms of hard drinking. There was no offer to 
prove that it affected his health. The truth, however, is, that all evi- 
dence legitimately calculated to establish the defence was received 
and fully submitted to the jury in a charge to which there is no ex- 
ception. 

Judgment affirmed. 

Ssarswoop, C. J., Gorpon, and Trunxey, J. J., dissented. 


UNITED STATES CIRCUIT COURT. 
EASTERN DISTRICT OF PENNSYLVANIA. 


WHITEHOUSE, Asstenez, 
vs. 
CONTINENTAL FIRE INS. CO.* 


SAME vs. COM. FIRE INS. CO. 
SAME vs. MANHATTAN FIRE INS. CO. 


An application for removal from a State to a Federal court is in time, if it 
come before the pleadings are completed, or the next term following their 
completion. 


There has been no express repeal of the statute of 1867, and there does not ap- 
pear to be any by implication. 


Borter, J. 
The rules taken must be dismissed. The act of March 3, 1875, 
sec. 3, requires the petition for removal to be filed “before or at 


* Decision rendered May 18, 1880. 
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the term at which such cause could be first tried.” The causes here 
involved, were not at issue, nor had any step been taken to put them 
at issue when the petition was filed. In that condition they could 
not be tried. The citation from Buskin’s Indiana Practice—* We 
understand that Justice Davis, when sitting in Circuit for the District 
of Indiana, held that the application for removal must be made at 
the first term at which the cause could be put at issue”—is too un- 
certain to be regarded as authority. Much more important are the 
cases of Scott et al., Trustees, vs. Clinton and Springfield R. R. Co., 
8 Chicago Legal News. 210, (6 Bissell, 529,) and Michigan R. R. Co. 
vs. Andes Ins. Co., 9 Chicago Legal News, 34, in which it was held 
that, inasmuch as the cause cannot, be tried until the issues are 
made up, the application is in time if it come before the pleadings 
are completed, or the next term following their completion. In the 
valuable note to Taylor vs. Rockelfellow, Am. Law Reg., (N. 8.) 
vol. 18, No. 5, p. 313, the same judgment is expressed by the intelli- 
gent author. The construction is consistent with the spirit of the 
statute, as well as with its terms. The object in limiting the time 
for application is to guard against loss of opportunity for trial, from 
delay in making it. Where, as here, it is made before any step has 
been taken towards forming an issue, no such loss can result. 

But these applications are within the terms of the act of 1867— 
providing for causes in which local influence or prejudice is likely to 
defeat the ends of justice. Rev. St., sec. 639 ; Dillon on Removal of 
Causes, 22, 33, 25—as well as that of 1875, and they might, there- 
fore, have been made at “ any time before trial or final hearing.” In- 
surance Co. vs. Dunn, 19 Wall, 214; Vannever vs. Bryant, 21 Wall, 
41. There has been no express repeal of this provision of the statute 
of 1867, and there does not seem to be any by implication. Dillon 
on Removal of Causes, 25 ; Cook vs. Ford et al, 16 Am. Law Reg., 
(N. S.,) 417; Zine Company vs. Trotter, 17 American Law Reg., 
(N. S.,) 376. Regarding it as in force, all question requesting the 
defendants’ right to trial here, is removed. 

The other matters objected to are immaterial. 





Life Association of America vs. Catlin. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas of Venango County. 


LIFE ASSOCIATION or America, 
vs. 


CHARLES L. CATLIN. 


Where the agent by his contract with the company was to have a percentage 
of the premiums collected, he was simply liable to account for the balance, 
not to pay over the identical money, and an action of trover will not lie to 
recover such balance from him. 


Judgment affirmed. 


Trover by the Life Association of America against Charles L. Cat- 
lin, to recover the amount of premiums on policies of life insurance 
received by defendant, for which he was to have a percentage, but 
which it was alleged, instead of paying over to plaintiff, he fraudu- 
lently retained and converted to his own use. Upon the first trial 
the verdict was for the plainiiff. The opinion of the court below 
was as follows : 


The gist of the evidence is as follows: Catlin was secretary of the 
plaintiff's branch office at Oil City, and also agent for plaintiff. 
Among his duties were “to insure lives, collect premiums, collect re- 
newals, make proper return of all receipts that went through his 
hands, and all new policies that went into his hands.” He was to 
make monthly returns of his receipts, less his commissions, in New 
York drafts, to E. F. Emory, in Buffalo, in accordance with his con- 
tract. In April, the indebtedness accrued, and he wrote or admitted 
to Emory that he owed the money and that it belonged to plaintiff. 
Emory believes this indebtedness had been accruing for several 
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months, and that Catlin had been using receipts of the subsequent 
month in payment of returns for the prior, until finally, in April, he 
had not enough to pay the account for March. 

The facts being such without controversy, the defendant asked in- 
struction that trover would not lie. Trover and conversion, a species 
of action on the case, is a remedy to recover the value of personal 
chattels wrongfully converted by another to his own use. It is for 
damages for the conversion of a specific thing. Less certainty is re- 
quired in the description and tracing of the goods than in detinue, 
which is for the thing itself. The former may be sustained where 
the latter could not be supported ; yet the general rule is clear that 
to support trover, the plaintiff must have the right to some identical 
or specific goods. In the looseness of description, sometimes held 
sufficient in modern pleadings, a verdict may have been sustained 
when the declaration described the property as “certain current bank 
bills, representing in all one hundred and fifty dollars ;” but I appre- 
hend the evidence showed that the identical money in controversy 
belonged to the plaintiff. The law of the case has not been changed, 
and until changed, trover will not lie for a balance of account for 

‘money had and received, even against a general insurance agent who 
was required to account and make payments at stated periods. 

The action lies for money. It has been maintained for a certain 
number of Spanish dollars, which were shipped to the plaintiffs, 
mixed with a larger number. The package contained $4,718—$1,969 
of which belonged to the plaintiffs, and all were appropriated by de- 
fendant. Objection was made to the form of action, because the 
$1,969 were not separated from the larger quantity. Held, “ there is 
no difficulty in that point.” The defendants have disposed ofall the 
dollars, consequently he has disposed of those which belong to the 
plaintiff, and as all were of the same value, it cannot be questioned 
what particular dollars were theirs. Ifa man keeps all, and has no 
right to a part, the action lies for that part which he wrongfully de- 
tains. Jackson et al. vs. Anderson et al., 4 Taunton, 24. 

If a servant who had a general authority to receive and pay money 
for his master, give the money received from one to another who had 
no right, the master may maintain trover, because the possession of 
the servant was the possession of the master, and the servant had 
not such a special property in the money as enabled him to transfer 
the absolute property by gift. Bacon’s Ab. Tro. C. & E. 

In these and like cases, the owner had the right to certain money, 
distinguished from money in general. The master has the right to 
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the identical money which his servant receives from another. When 
the servant converts it to his own use, or gives it away, trover would 
lie against the servant. The money can be described and traced 
with sufficient certainty as the property of the owner. So when a 
debtor, in anticipation of bankruptcy, by way of fraudulent prefer- 
ence, gives money to A., the assignee may recover in trover, for he 
has a right to the identical chattels or money. A. did not acquire 
such right to the money as to owe therefor asa debt; the title vested 
in the assignee to the thing itself, and, unless delivered on demand, 
A. would be liable in damages. Whenever coin or bank notes can 
be identified as the property of the plaintiff, his case is within the 
rule lying at the foundation of the action. 

The law has provided certain specific forms of action for particular 
cases, and it is important that they should be preserved. We ought, 
therefore, to look with great jealousy to an innovation of this sort. 
The present count states that the defendant had and received to the 
use of the plaintiff a certain sum of money, to wit, ten shillings, to 
be paid to the plaintiff, but which the defendant converted to his 
own use. It is contended that this is a count in trover. Now, the 
action of trover is only maintainable for specific property ; it will lie 
for so many pieces of gold or silver, and in that case, a defendant 
can only redeem himself by tendering to the plaintiff the same spec- 
ific pieces. But in this case he clearly might have done so by return- 
ing an equal sum of money. There is, therefore, not merely a want 
of certainty in the count, but it states that which is not the subject 
of trover at all. Orton vs. Butler, 5 Barn. & Ald., 652, (7 C. D. R., 
224.) 

The facts, as proved by the plaintiff, clearly shows that the defend- 
ant had a right to pay a sum of money equal to that converted. Not 
even does the case stop here, for it was the understanding and re- 
quirement of the plaintiff that the defendant should account once a 
month, and remit by draft. He was not expected nor required to 
hand over the identical legal tender or bank notes received on ac- 
count of plaintiff; hence the evidence shows that which is not the 
subject of an action of trover. 

The able and industrious counsel for plaintiff adduces no prece- 
dent for recovery of damages in trover, for the balance of an account 
owing by an agent to his principal. So far as advised, such acconnts 
have never been settled in this way. The action has not been used 
to recover on unadjusted accounts, nor on accounts stated, although 
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for many generations, agents have often appropriated money re- 
ceived for the use of their principals. 

The absence of precedent tends to show the sense of the profession 
upon the question. 

Being satisfied of error in refusing the instruction requested by de- 
fendant, the rule must be made absolute. 


Per Cori. 

It is too clear for argument that trover was not the proper form of 
action in this case. It was for the amount of premiums on policies 
of life insurance, received by the defendant as an agent of the plain- 
tiffs, for which he was to have a percentage. When he received the 
money he was simply liable to account and pay over the balance. 
There was no obligation to pay the identical coin or note or notes he 
had received. We adopt the opinion of the president of the court 
below, on the motion for a new trial, as the opinion of this court. 

Judgment affirmed. 





Wood & Co. vs. Phenix Ins. Co. 


LOWER COURT DECISIONS. 


GENERAL AVERAGE—JETTISON OF DECK CARGO. 


District Court of the United States, Eastern District of Pennsylvania. 


R. D. WOOD & CO. 
vs. 


PHENIX INSURANCE COMPANY. 


A custom must be clearly established and shown to be general in order to pre- 
vail over the common law or law merchant principles regarding the liabil- 
ity to contribution for jettison of deck cargo. 


October 4th, 1879, the libellants shipped iron pipe on the Mary 
and Eva, lying at Millville, N. J., constituting a cargo, loaded in part 
above, and in part under deck ; thirty-one tons were to be delivered 
in New York and the remainder at West Point. In the course of the 
voyage it became necessary—and such necessity is unquestioned—to 
throw a portion of the deck cargo overboard. The respondent had 
insured what was under deck, but the deck load was not included in 
the policy, because the libellants were not willing to pay the respond- 
ent’s terms for such insurance. 

On the general principles involved, the Court, following the history 
of general average and of the rule excluding jettisoned deck loads 
from the benefit of average contribution, held that while, when goods 
are necessarily thrown overboard, for the purpose of saving the ship, 
freight, and cargo, the loss is to be made good by the contribution of 
all interests, because it was incurred for the benefit of all, from the 
benefit of such right to contribution the owner of goods loaded above 
deck is excluded, except :— ‘ 
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First.—In case of custom, when the privilege extends to the extent 
the custom is shown to exist ; and 

Second.—At the present time a further exception is allowed, in 
most maritime countries, against the vessel and its owners, where the 
cargo is carried on deck by agreement between the owner of the cargo 
and the vessel. 


Burter, J. 

Does the case in hand fall within either of the exceptions? The 
only one the libellants can invoke is that which rests on custom. The 
vessel was not propelled by steam, nor was the respondent party toa 
contract to carry on deck. Has a custom so to carry been shown? 
The voyage, as we have seen, was from Millville, N. J., to New York 
and West Point, and the cargo consisted of iron pipe. The respond- 
ent knew that a part was to be carried on deck ; but this knowledge 
in the absence of a general custom rendering such carriage proper is 
unimportant. It imposes no obligation ; if any existed, it is because 
the trade had determined, and declared by its custom, that such car- 
riage is safe, and therefore proper. Nor can importance be attached to 
the respondent’s payment for a previous loss. It is not clear that the 
circumstanzes were correctly understood ; and if they were, the pay- 
ment is entitled to no weight in determining the legal responsibility 
involved here. Was the cargo carried on deck in pursuance of a 
general custom of the trade? On this point there is the testimony 
of a single witness, the libellants’ former book-keeper. His knowl- 
edge on the subject does not seem to extend beyond his employers’ 
business, and his testimony is virtually confined to a statement of the 
practices. His general expressions of belief are of no value. There 
is no evidence that it is customary to carry, generally, on deck be- 
tween Millville or other adjacent ports and New York and West 
Point ; nor so to carry freight of the particular description here in- 
volved. The testimony need not have been confined to the carriage 
of iron pipe, for it may be that this has not been sufficient to estab- 
lish custom. It might have extended to other bulky cargo of similar 
character. The burden of proof is on the libellants ; and to estab- 
lish a custom, so as to take their case out of the general rule of law, 
the eviilence should be clear. It isnot; andthe claim cannot there- 
fore be allowed. Cox vs. Heisley, 19 Penn., 243. In this connection 
the language of Judge Story, in the case of “the schooner Redside,” 
2 Sumner, 586, may be read with advantage: “I own myself no 
friend to the almost indiscriminate habit of late years of setting up 
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particular usages in almost all kinds of business and trade to control, 
vary, or annul the general liability of parties, under the common 
law, as well as under the commercial law.” 

It is proper to say that I do not attach any weight to the fact that 
the respondent declined to insure the deck cargo. The claim is not 
founded on the contract of insurance, but on the obligations which 
the law is supposed to attach to the relations of the parties. Nor do 
I consider it important that the under and over-deck cargo belonged 
to the same party. The risk of that under was on the respondent, 
and if that above had been properly there, as in pursuance of gen- 
eral custom so to carry, the sacrifice of it for the respondent’s pro- 
tection would, I believe, render it liable. 


COMPROMISE.—NO BAR TO ACTION. 


Error to the Superior Court of Cincinnati, Hamilton Co., Ohio 
District Court. 


WILLIAM DUNN, Er at. 
vs. 


THE LIFE ASSOCIATION or AMERICA. 


During the pendency of suit upon a life insurance policy, but before answer 
filed, a compromise was agreed upon, the money to be deposited, with 
enough to pay costs, in the hands of a third party, to be paid over to the 
assured, on his dismissing the suit and forwarding the policy, properly in- 
dorsed, to the office of the company in St. Louis. The deposit was accord- 
ingly made, and still remains in the hands of the third party, but the as- 
sured did not dismiss the suit and forward the policy to the company; on 
the contrary, he assigned all his interest to another, by whom the action 
continued to be prosecuted, the company by original answer setting up 
the compromise, and afterward by amended answer denying all the allega- 
tions of the petition except that the policy was issued. 

Held: The compromise agreed upon was no bar; it was simply an accord upon 
mutual promises, with no other consideration than the promises themselves, 
and without performance. 
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The action was on a policy of $7,000, on the life of C. Butler Wil- 
liams, taken out for the benefit of William Dunn as a creditor. The 
answer was that by compromise with Dunn, the claim had been set- 
tled, and that he had received through his attorney in St. Louis $3,- 
550 in satisfaction. Afterward an amended answer was filed, not re- 
ferring in terms to the original answer, and denying all the allega- 
tions of the petition, except that the policy had issued. The jury 
found specially that the policy was valid and subsisting at the death 
of Williams, and that due proofs were made of the loss, but their 
verdict was, nevertheless, for the company. 

As this was because of the alleged settlement, motion was made 
for a judgment for the plaintiff, notwithstanding the verdict, on the 
ground that by filing the amended answer that defense had been 
abandoned. 


C. D. Rosertson and Aurrep Yapte, for Plaintiff in Error. 
SrepHen Cores, Contra. 


Avery, J. 

The general rul where pleadings are amended is that the second 
pleading shall be taken as an abandonment of the first. In apply- 
ing this rule, however, the Supreme Court in Dunlap vs. Robinson, 
12 O. S., 530, indicates that the second pleading must be so incon- 
sistent with the first as to require the inference of that intention. 
The denial of all liability upon a claim is not inconsistent with set- 
ting up the compromise of the claim, since compromise may stand on 
denial as well as admission of liability. The parties at the trial did 
not regard the first answer as abandoned. On the contrary, all the 
evidence for the company, and the evidence in rebuttal, was confined 
to that issue. The motion for a judgment, notwithstanding the ver- 
dict, was properly overruled. 

A motion was also made to set aside the verdict, and for a new 
trial, on the ground that it was against the weight of the evidence, 
which was overruled, and judgment entered for the company. 

This presents the principal question. The office of the company 
was in St. Louis, and after Dunn commenced his suit here, and at- 
tached the property of the company, he went to St. Louis. While 
there the evidence was that through an attorney named Knapp, em- 
ployed by him, he accepted a proposition from the company to pay 
$3,500 and the costs of the pending suit, he to return to Cincinnati, 
dismiss the suit, and forward the policy to the company in St. Louis, 
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with a proper indorsement. The terms of the first proposition were 
that the company’s check for the amount should be drawn to the or- 
der of the attorney and be held by him until Dunn returned to Cin- 
cinnati, dismissed the suit and forwarded the policy, when it was to 
be paid over ; but finally the agreement was that the check should 
be drawn to the order of the father of the attorney, a gentleman 
well known both to Dunn.and the company. It was so drawn and 
the terms of the agreement reduced to writing in the form of a re- 
ceipt given to the company, and signed by the attorney. Dunn re- 
turned to Cincinnati, but did not dismiss the suit, and assigned the 
policy to W. M. Cameron, for whom the suit was continued and in 
whose behalf this petition in error is prosecuted. The check, drawn 
to the order of the father of the attorney, was deposited by him on 
the next business day and was paid, and he still holds the money, to 
be turned over to whomsoever may be entitled to it, except fifty dol- 
lars, which, he says, under instructions from Dunn, he paid to his 
son as attorney’s fees. 

On this state of fact, the question arising is whether the liability 
under the policy was discharged. It isa general rule, that accord 
without satisfaction is no bar ; the meaning of which is that to dis- 
charge a debt or demand by reason of an agreement to receive sat- 
isfaction in some other way, the satisfaction must be received. Where 
the intention of the parties is to receive the agreement itself in satis- 
faction, there are cases which maintain the distinction that an “ac- 
cord with mutual promises to perform is good, although the thing is 
not performed at the time of action brought.” 2B. & Ad., 335 ; 24 
N. H., 289 ; 23 Barb., 546. Taking this with the qualification that 
a consideration exists, it is reasonable, and the abandonment of the 
defense of a litigation and payment of costs would furnish a consid- 
eration. Cooper vs. Parker, 15 C. B., 822 ; Mitchell vs. Wheaton, 46 
Conn.; Harper vs. Graham, 20 O., 106. But where there is only an 
agreement to abandon the defense and pay costs on a condition 
which remains unperformed, and neither party has acted on the 
agreement, and the costs remain unpaid and the defense is persisted 
in, the case is different. In such case, certainly, the rule laid down 
in Frost vs. Johnson, 8 Ohio, 393, should apply, that accord resting 
on mutual promises is not good without performance. 

The court below recognized this by charging the jury that if the 
check was paid by the company to the elder Knapp, to be held for 
the company until Dunn performed the conditions which were not 
performed by him nor waived by the company, the liability under 
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the policy would remain. But this charge was accompanied by ex- 
planations calculated to induce the jury to infer that the money must 
have been held exclusively as the agent of the company, and the jury 
were told that if the payment were for the benefit of Dunn, and the 
company had nothing more to do with the matter ; the liability under 
the policy was discharged. 

When by agreement between two persons one deposits money in 
the hands of a third person to be paid over to the other on condi- 
tion, such third person is not exclusively the agent of either, but is 
acting for both. He to whom the money is to be paid has an inter- 
est in the deposit, and yet the money does not belong to him until 
he has performed the condition. On the other hand, he, depositing 
the money, is the owner, subject to the condition to be performed, 
and yet the deposit is not for his benefit, but for the benefit of him 
to whom, on such condition, the payment is to be made. 

The question for the jury then was, not for whom the money was 
paid by the company, since in equal sense it was paid for the com- 
pany as well as for Dunn, but it was whether the money when paid 
by check to the order of Knapp was the same as if paid to Dunn. 

Although this question was not fairly submitted to the jury, their 
finding, it is true, must be taken to be an affirmation of the fact, that 
when paid to the order of Knapp it was in substance a payment to 
Dunn. But the finding was clearly against the weight of the evi- 
dence. The case stood simply as an accord resting on mutual prom- 
ises, without other consideration than the promises themselves, no 
part of which had been performed. The condition on which the 
money was to be paid to Dunn had been imposed by the company. 
It was only in the event of performance on his part, that they were 
willing the payment should be made. They had not acted on the 
agreement except to place the money where it would remain subject 

- to the condition that it should be his on performance, and if not per- 
formed in a reasonable time the law required that it should be re- 
turned. So far from abandoning their defense, they had, by filing 
their amended answer, insisted upon it. As to the fifty dollars paid 
by the father of the attorney to his son, it was without authority 
from the company ; indeed, the evidence indicates that even under 
the instructions of Dunn it was not to be paid until his authority 
over the money had, by his performance of the condition, become 
complete. 

Judgment reversed and case remanded. 





